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Petition For Writ of Habeas Corpus 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

__ 


THE UNITED STATES OF AI-IERICA ex rel, 
AlIERICO LLUVERAS, 


Relatorr 


-against- 

HON. EDWIN J. LAVALLEE, WARDEN OF 
CLINTON CORPvECTIOHAL FACILITY, 
DANNEMORA, NEW YORK, 


Respondent. 


PRO SE 71 CIV. 493 

APPLICATION FOR 
: WRIT OF HABEAS 

CORPUS PURSUANT TO 
: TITLE 28, SECTIONS 
2241, 2243, AND 2254 

• 

IND, # 4546/60 


X 


The petition of Aroerico Lluveras, confined at Clinton 
Correctional Facility, Box B Danneinora, N.Y. herein respectfully 
shoxvs: 

That the said Americo Lluveras, (hereinafter to be 
known as "relator"), the person on whose behalf this writ is 
applied for is now imprison and restrainted of his liberty at the 
Clinton Correctional Facility, located at Box "B", Dannemora, New 
York, in the County of Clinton, and the officer or person by whom 
he is so imprison is Edwin J. LaVallee, Superintendent of said 
Correctional Facility. 


That the relator has not been committed and is not 





Petition 


detained by virtue of any Judgment, decree, final order or mandate 
issued by a Court or Judge of the United States in a case where 
such Court or Judge has exclusive Jurisdiction under the laws of 
the United States; IJor have acquired exclusive jurisdiction by 
the commencement of legal proceeding in such court, or by virtue 
of a final Judgment or decree of a competent tribunal made in a 
special proceeding, entitled for any cause, except to punish him 
for contempt; or by virtue of any exclusive or process issued 
upon Judgment, decree or final order. 

That the cause or pretense of such imprisonment and 
restraint to the best knowledge and belief of relator, is a 
certain committment v/arrant, order or process issued by the 
Honorable Irwin D. Davidson, Judge of the Supreme Court of Hew 
York County, State of Hew York. 

That relator brings this petition before this Court 
under the Civil Rights Act of February 5, 1867, c. 28 Section 1, 

14 stat. 385-386; Title 20, Sections 2241, 2243 and 2254. , 

Statement of Prior Proceeding s 

Relator v/as convicted (December 15, 1960) after a jury 


trial of three counts of Robbery in the First Degree, and sen- 
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lief, in view of Jackson v. D enno , (378 U.S. 32 L.W. 4620) and to 
seek relief by Corara Nobis, to Court of Jurisdiction, via Huntley 
Hearing, decided (January 7th, 1965, People v. Huntley ; 15 N Y 2d 
72) . 

By petition dated the 21st day of September, 1965, 
petitioner submitted an application for a Huntley Hearing, and 
on the 7th day of February, 1966, cn order was submitted to have 
the petitioner in the County of New York, Supreme Court, 
(Davidson, J.) for a Huntley Hearing v/hich was subsequently held, 
after which the petitioner was denied (June 22nd, 1966). From 
that denial the appeal was subsequently appealed to the United 
States Supreme Court. 

An appeal was taken to the Appellate Division, First 
Judicial Department, from an order of the Supremo Court 
(Davidson, J.) v/hich denied petitioner relief sought. 

On February 11th, 1969, the Appellate Division, First 
Judicial Department, unanimously affirmed the Supreme Court 
(Davidson, J.) order, ( People v. Lluveras , 31 A D 2d 892 [1969]), 
No opinion. 


An application for leave to appeal to the Court of 
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•Appeals from the Appellate Division, First Judicial Department, 
entered the 11th day of February, 1969, was denied by the 
Honorable Chief Justice, Stanley H. Fuld, on the 20th day of 
I-larch, 1969. 

A motion for reapplication for leave to appeal to the 
Chief Justice, and associate Justice of the Court of Appeals 
from the order of the Honorable Stanley H. Fuld, entered on the 
20th day of March, 1969, was denied by the Honorable Chief 
Justice, Stanley H. Fuld, on the 19th day of June, 1969. 

A petition for a v/rit of Certiorari to the Supreme 
Court of the State of New York, v;as submitted to the United 
States Supreme Court, and filed on September 18th, 1969, as 
no. 990 Misc., October Terra, 1969. 

On December 15th, 1969, the Honorable Cow '^r*'ied the 
petition for v;rit of Certiorari. 

Petitioner-relator has exhausted all his rcracd.'fs on 
this issue in the Courts of the State of New York, and in the 
United States Supremo Court. 

Petitioner-relator nov/ seeks relief by way of a writ 
of habeas corpus in this Honorable Court. 
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^atement_^[f^__Facj^ 

On May 6th, 1960, the relator was booked for an attempt 
robbery of a liquor store, a sheet-metal factory robbery, and a 
felony Murder, after being interrogated throughout the night of 
May 5th, 1960, upon relator-s voluntary surrender of his person's 
to police, at 4:00 P.M. on the 5th day of May, I960. Relator 
was taken to Headquarters, down-town, wherein, he was photo¬ 
graphed, and at approximately 2:00 P.M. of May 6th, 1960, relator 
was taken before a Magistrate in Felony Court, New York County. 

A date was set for a hearing and relator was then taken to City 
Prison, at 125 V/hite Street, New York, 

On May 11th, 1960, relator and three of his co-defend¬ 
ants were taken to Felony Court, and the Magistrate, therein, 
assigned relator an attorney, (Mr. Levy). The relator asked the 
Magistrate for a hearing on the said charges. The Magistrate 
asked relator, if he had an attorney, to v?hich he replied, "Yes", 
and the Magistrate informed relator that, the lawyer would speak 
for petitioner and adjourned the case. 

On June 8th, i960, petitioner-relator was indicted for 
an Attempt Robbery in the First Degree, (Ind. #2599/60) ; Robbery 
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in the First Degree, (Ind. #2603/60). Shortly, thereafter, re¬ 
lator was arraigned on said Indictments #2599/60; #2603/60, and 
entered a plea of not guilty. On June 30th, 1960, relator was 
indicted for Murder in the First Degree, (..nd. #2970/60) and 
three (3) attorneys were assigned by the Court to represent re¬ 
lator on said Murder Indictment, In the month of July, 1960, 
relator appeared in court to be arraigned on the Murder Indict¬ 
ment #2970/60. That after relator has been held in City Prison 
for some time thereof, relator was taken from City Prison to a 
Police Precinct and, subsequently, booked for an alleged "Card 


Game" robbery, conunitted at 4 52 Fort V7ashington Avenue. Upon an 


order fon/arded to the office in charged of the City Prison, 125 
White Street, Department of Correction For Men Detention. 

On October 27th, 1960, the Honorable Joseph A. Sarafite 
co.iimitted petiticncr-relator to City Prison on a bench warrant, 
issued on the 25th day of October, 1960, Indictment #4546/60, 
filed on the 24th day of October, 1960, and, upon which the 
follov/ing inscriptions are enrolled; "IB na"; "Ibid"; or "In the 
same place"; "riot arrested" the letter "W.A. by relator's name 
being crossed out and "P" Prisoner inserted. 

On the 9th day of November, 1960, before the Court of 
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General Sessions (Hon. Sarafite) relator was assigned three (3) 
attorneys by the Court to represent relator on Indictment case 
#4546/60. Being the one and same attorneys assigned by the 
Court to represent relator on case #2970/60. Relator was 
arraigned on November 9th, 1960 on Indictment #4546/60, for 
Robbery in the First Degree and pleaded not guilty. 

On November 21th, (sic) 1960, a Jury trial was had upon 
the ensuing Indictment #4546/60. 

The relator and four co-defendants were indicted on 
three counts of Robbery in the First Degree (count one. five, 
and six), and the Grand Larceny in the First Degree (count two), 
Assault in tlie Second Degree (count three) , and Criminally 
Possessing a pistol (count four) pursuant to the indictment 
filed on October 24th, 1960. 

The indictment against Jcunes Sease, one of the co¬ 
defendants was severed (Novemljer 22nd, 1960) and he tesi.x..ied for 
the prosecution as a state witness. 

The relator and three co-defendants proceed to trial. 
Luther Coleman, Tara Ghose, and Edv;in Cintron, were tried with 


V 


% 
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•the relator; ho\/over all of the remaining defendants who origi¬ 
nally pleaded not guilty, after relator's reappearance on the 
witness stand changed their pleas from not guilty to guilty, and 
after their severance on the 12th day of December, 1960, the 
trial proceeded against the relator, four weeks after being tried 
with co-defendants before the Jury panel. 

The relator has submitted a pro se brief which is now 
pending in the Appellate Division, First Judicial Department, 

27 Madison Avenue, from an order of the Supremo Court (Davidson, 
J.), New York County, that v/ill be heard in the January Term. 
Wherein, he has challenged the Constitutionality to the ad¬ 
missibility of severance without confrontation of the co-defend¬ 
ants who statements, and implication before and after their 
cases had been severed v/ore introduced at his trial, as viola¬ 
tions of his Sixth and Fourteenth Amendments Right to Due Process 
of lav;. ( Bruton v. United States ) . 

On the 15th day of December, 1960, the Jurors found 
relator guilty on three counts of Robbery in the First Degree. 

On the 1st day of March, 1961, the Honorable Irv;in D. 


A 
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Davidson/ sentenced petitioneir—relatoir to State Prison for a texrn 
of not less than ten (10) years nor more than thirty (30) years 
on each count in said Indictment. Sentences to run concurrently. 
An appeal was taken as is set forth herein in relator's statement 
of "Prior Proceedings". 

After having been in Sing Sing State Prison for about 
one (1) month/ the relator was taken back to the Supreme Court 
(Davidson/ J,), New York County/ on the three charges for which 
he v/as originally arrested and taken before a Magistrate Court/ 
on the 6th day of May/ 1960/ and subsequently indicted. Murder 
in the First Degree/ (Ind. #2970/60); Attempt Jobbery in the 
First Degree/ (Ind. #2599/60); and Robbery in the First Degree/ 
(Ind. #2603/60). 

Relator was infonaed by his Counsel (Hr, Pinckey) that 
the District Attorney (Mr. Sandler) was willing to let him accept 
a plea of Manslaughter to cover all the cases/ the relator wanted 
a trial on the Murder charge/ and after several adjournments/ a 
Motion was made by relator's counsel/ and the Court granted a 
(D.O.R.) Dismissal own Recognizance/ with the understanding that 
if the Assistant District Attorney was not ready for trial within 
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thirty (30) days the Murder Indictment #2970/60, was to be dis¬ 
miss. The Assistant District Attorney asked for Six (6) months, 
but the Court said thirty (30) days, in accordance with the motion 
submitted by relator's counsel. VJherein one (1) month later said 
Indictment #2970/60 was dismissed (Hon. Davidson, J.). 

The relator was then asked by the Court if he was ready 
to plead on the other charges, to v/hich the relator's counsel 
asked for an adjournment. 

Relator subsequently plead guilty to an Attempt Robbery 
in the First Degree (Ind. #2599/60) to cover Indictment #2603/60 
in the First Degree. Wherein, the sentence imposed was no less 
than five (5) nor more than ten (10) years to run consecutive 
with the ten (10) to thirty (30) years sentence imposed on 
March 1, 1961, Ind. #4546/60 (Hon. Irwin Davidson, J.). 

Reason For Granting The Writ 

This case necessarily presents questions as significant 
and demanding of resolution by this Court in the area of the 
certainty of State Criminal Statutes and Court's Judgment, re¬ 
quired under the due process clause of the Fourteenth Amendment, 
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interpreting New York State law, for its Constitutionality under 
the Federal Constitution, for this case presents questions that 
make it necessary to reconsider and to evaluate what the pro¬ 
vision of State laws which are mentioned throughout this petition 
means, since the Supreme Court of New York State refused to re¬ 
solve the issue. 

It presents one of the most critical question left 
open by this Court tod-’v^ on the Constitutional Rights of an 
accused person also the Canons of Professional Ethics, and whe¬ 
ther or not a defendant is denied a fair and impartial thereby. 
These are questions that at long last should be resolved once 
and for all by this Honorable Court, if the demands of Justice 
is to be met. 

Ar^umen^o^^Relator 

Relator content that in a Huntley Hearing, an attempt 
to deceive the Court into forming a premature opinion that 
relator's claims did not warrant the relief sought, the prose¬ 
cutor elected to disregard the lav/ statutes which supported the 
relator's claim and the successful invocation of the relator for 
redress on the miscarriage of Justice, on critical violations. 
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The primary duty of the lawyer engaged in a public 
prosecution is not to convict, but to see to it that the cause 

of Justice is served . The suppression of facts is highly 

reprehensible. See, Canon 5, Canons of Professional Ethics 
American Bar Association, and further that, "it is not candid 
or fair for a lav/yer to knowingly misquote the language of a 
decision or textbook, or with the knowledge of its invalidity to 
cite as authority, a decision that has since, been overruled, or 
statutes v/hich have been repealed", See Canon 

In said Huntley Hearing, Detective McPartland, stated 

that: 


"The petitioner confessed to the robbery 
very early in the evening*- some - where - 
around 9:30, or 10:00 P.M. (191). He did 
not just confess for no reason at all - 
his confession \/as brought about by con¬ 
frontation V7ith his victims, 'especially, 
one woman that he severely beat on the 
head during a holdup of a card game. And 
after we showed him that we knew he did it, 
he readily admitted it.' 

Early in the evening, the petitioner was 
taken to the Park View Hotel, for confron¬ 
tation in connection with the Murder, but 
no identification was satisfactorily estab¬ 
lished (201, 203, 221, 224, 226). The 
petitioner never did admit to the Robbery- 
Murder (225); however, by the end of the 
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From the period of May 5th, 1960 to November 9th, 1960, 
your petitioner-relator was not represented by Counsel. That in 
accord with the laws of New York State, as well as the Federal 
Standards of Criminal Procedure the effective representation as 
well as the right to counsel is not prequisite to any special 
precedent or condition, and is a fundamental substantial right. 

Your relator was deprived of the right to counsel at 
the most critical stage(s) of the proceeding(s). The arrest pro¬ 
ceedings -v/hich is the very inception of the complaints lodged 

herein. 

Section 3, of the Code of Criminal Procedure, states: 

"No person can be punished for a crime 
except upon legal conviction in a Court 
having Jurisdiction thereof." 

Which is supported in sequence, Section 8, C.Cr.P. note #61: 

"Under this section, accused, if he de¬ 
sires such aid, is entitled to aid of 
Counsel throughout the criminal action." 

See also, N.Y.S. Const. Art. #1 Sec. 6, in cross 
references to sections 188, 189 of the C.Cr.P. under Art. #1 
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section 11 of the N.Y.S. Const., which states, in part; 

"No person shall be denied the equal pro¬ 
tection of the laws of this State or any 
subdivision thereof." 

Article #1 Sec. 6 of the New York Const., goes further in part; 


"... Nor shall he be compelled in any 
criminal case to be a witness against 
himself ... ” 


The arrest of your relator was a sheim, used to prevent 
him from exercising his rights, and to entirely deprive relator 
of the opportunity or benefits provided by statute,- Section 144, 
C.Cr.P. provides that; 


"The importance of an accused person's 
right is clarified by statute, and upon 
comn\encement of the prosecution the 
statute (C.Cr.P. 145) requires that, 
"The information upon legal proof must 
inform the accused of the specific 
charge against him ... " 


The section further states, in part; 


"The information is the allegation made 
to a Magistrate, that a person has been 
guilty of some designated crime." 
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The complaint herein, is that relator v;as arrested on 
May 5th, 1960, and desirous of exeunination of any charges that 
could be presented to the Court, And that relator charges the 
arresting officers with the Criminal Act of violacing his Consti¬ 
tutional Rights by causing an undue delay in the arraignment of 
relator in violation of Section C.Cr.P. which requires; 

"The defendant must in all cases be taken 
before the Magistrate without unnecessary 
delay ... " 

And by violating relator's rights in such manner, the injury to 
the relator's right was compounded by a gross deprivation of 
confrontation when adequate representation v;ould have assured 
the needed defense in the instant case. 

Your relator was not assigned counsel to represent him 
in the charge made against him, nor v/as he informed of the charge 
against him until he was arraigned in Supreme Court (forma [sic] 
General Sessions) Hew York County, on llovember 9th, 1960, at the 
Criminal Court Bldg,, 100 Centre Street, New York, New York, 

Relator was taken before a Magistrate, however, some 


twenty-two (22) hours subsequent to his voluntary surrender, and 
even then, it was on three other charges, not for the crimes 
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which are alleged to have been committed at 452 Fort Washington 
Avenue. 

The Police are guilty of oppression and neglect of duty 
when they wilfully detain a prisoner without arraigning him be¬ 
fore a Magistrate v/ithin a reasonable time, Code Criminal Pro¬ 
cedure Section 165 People v. Mumraian i , 258 N.Y. 394, 180 N.E. 94: 
"The conclusion is inescapable that they do this for the purpose 
of subjecting him to an inquisition impossible thereafter." c.f. 
lav/lessness in lav; Enforcement, vol. IV of the reports of the 
National Commission on lav; observance and Enforcement, June, 1931. 

The relator was held incommunicado twenty-two (22) hours 
(which in and of itself is a crime Section 1844 Penal Lav;) that 
was apparently done for one single reason, to compel the relator 
to be a v;itness against himself (Section 10 of the Code of 
Criminal Procedure; 5th and 14th Amendments of the United States 
Constitution; Article 1 Section 6 of the New York State Consti¬ 
tution) . 

In effect, relator was denied any effective pre-indict- 
ment remedies available to him by the detectives (Section 1844 


Penal Law). 
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The Assistant District Attorney, Mr. Sandler, who was 
acting under color of lav/, and his corroborators, conspired to 
violate and did deprive relator of his Constitutional Rights 
guaranteed by the Fourteenth Amendment of the Constitution. 

Relator clearly prints the salient question; "Which 
supersedes which?" The dictates of the Constitution of the 
United States and that of New York State's Statutory laws; or 
the inconsistent and non-conformity by those officials of the law 
who are duty bound to protect the poor and weaks constitutional 
rights to due process of law; or to contrive by insidious methods 
to defeat the process of fair Justice? 

Parenthetically, it should be noted that the commission 
of an ordinary crime is neither "Rebellion or "Invasion" and, 
even if it v/ere, it is a serious question whether even the 
President of the United States could Constitutionally suspend 
the right (Mr. Justice Taney, in ^ Parte Marryman, 246 Fed. 
case No. 9 487, (1861), wrote that; 

"Only Congress has such power and if the 
President has not the power it would seem 
odd that the framers should vest it v/ith 
the Police Department of Now York City." 






22a 


Petition 

The relator waa taken to a small room in the 24th 
Preoinct for questioning and the results of that questioning was 
a physical beating while he was in a state of narcotic withdrawal 
that induced him to confess falsely and the illegal arrest, 
therefore, was based upon the results of the physical beatings 
induce from the relator in a state of discomfort sufficient to 

lend to a confession. 

in united States ox rel. Cha rles Everett v. Murphy , 
Docket #28213 (March 19, 1964) Smith, J., said: 


•Prom the uncontroverted evidence, however, 
it is established that Everett, v/as arrest¬ 
ed illegally, held incommunicado and ques¬ 
tioned extensively v/ithout counsel or his 
right to remain silent, and the confession 
follov/ed upon deception and false promise 
Assistance if he should confess. 


The relator made a statement to the District Attorney, 
Hr. sandier, on the 6th day of May, I960, at 8:05 A.M. The ques¬ 
tion and answer statement before a Court Stenographer, in the 
police Station, which lasted until 9:30 A.M. which was introduced 
in evidence at the Huntley Hearing as People Exhibit II. 


The statement which relator gave Mr. Sandler, was that 
he committed a Card Robbery at 157th Street between 2th and 
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^ Avenue, which is actually a ^ ^ 

from 452 Fort Washington Avenu e;, in no £qssi^ identic^ 

and where no such crime had committed. In submitting rela¬ 

tor's statement to a Jury as a basis of self guilt of a partici¬ 
pation in the crimes charged, the District Attorney, completely 
disregarded the fact that the statement was a non-incriminatory 
statement, for from its content no inference of participation in 
the crimes arising at 452 Fort Washington Avenue, can be drawn. 

In Th ompson v. Louisville , 362 U.S. 199 (1960) the 
Court said: 

"Congress has no more Constitutional power 
to tell a Jury it can convict upon any 
such force and baseless inference, than 
- it has the pov;er to tell Juries they can 
convict a defendant of a crime without 
any evidence at all from which inference 
of guilt could be drawn." 

Relator's re asons for giving a fictitious s^ tateme j^ 
regarding a C^ Robbery were ^ prevent ^ d etectiv e s ^ who 

were investigating a homicide Robbery from f urthe r beatin g ^ 
into admitting ^ a homicide Robber^,, which he ^ not comm^. 

The crimes with which the relator was charged arose out 
of one incident which occurred at 452 Fort Washington Avenue, New 
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York, on April 23rd, 1960. The victims testified that a number 
of People were playing cards in an apartment on the third floor 
when four men, each of them masked, entered the apartment, two of 
tl.'m having guns, and took jev;elry and property from the partici¬ 
pants. None of the victims identified any of the defendants as 
the persons w.io had committed the crimes. 

The case against relator does not look impressive. 
Relator was not identified p :ior or subsequent to Indictment 
#4546/60. Nor was he identified at the trial by the complaining 

witnesses. 

This Honorable Court can observe that the Supreme Court 
of the United States, in Fay v. Noia , 372 U.S, 391, and in Reck 
V. Pate, 367 U.S. 433, gave retroactive effect to tainted con¬ 
fessions. In both of these situations these cases came by a 
Federal Habeas Corpus and overturned the long standing con¬ 
fessions as tainted. That in the Fay's case this result was ob¬ 
tained after the denial of the state's post—conviction relief o^_ 
Coram Nobis. See, also, Gideon v. Wainv /right , 372 U.S. 335, 

■ m.m. ^ . - ■ —— '* V' 

where the Court gave retroactive effect on this problem. 

The princi’^le was sustained in Linkletter v. Walker , 
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381 U.S. 618, and it applied to confessions. 

In Linkletter the court refused to apply retroactivity 
to an illegal search and seizure, but it observed the fact to 

test that: 


"Once the premise is accepted that we are 
neither required, nor prohibit from apply¬ 
ing a decision retrospectively, we must 
then v/eight the merits and demerits ^ in 
each case by looking to the prior history 
of the rule in question, its purpose and 
effect, and whether retroactive operation 
will further or retard its operation. 


In Johnson v. New Jersey , 34 L.W. 4592 (384 U.S. 719), 
the Court stated: 


the same time, our case of law on 
coerced confessions is available for per¬ 
sons whose trials have already been com¬ 
pleted ... " Prisoners may invoke sub¬ 
stantive test of voluntariness which, be¬ 
cause of the persistence of abusive prac¬ 
tice, has become meticulous through the 
years." 


To emphasize their statement in that case that the old 
subjective tests were still available they applied them to another 
case, (See Davis v. North Carolina , 34 L.W. 45 97 (384 U.S. 737) 
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[June 20, 1966] on the same day, and stated therein; 


“The Review of voluntariness in cases in 
which the trial v;a:-. held prior to our de¬ 
cision in E scobedo and Miranda is not 
limited in any manner by these decisions.” 
Also stated. 

"As we pointed out in Jackson , however, the 
non-retroactivity of the decision in 
Miranda does not affect the duty of courts 
to consider claims that a statement was 
taken in circumstances which violated the 
standards of voluntariness v/hich had begun 
to evolve long prior to our decision in 
Miranda and Escobedo." 


Relator-Petitioner, therefore believes that v/hile, as 
those defendants, the test should be available to him. That the 
QQm^ts have long settled the rules that if a confession which is 
involuntarily as a matter of lav; is admitted in evidence, the 
conviction must be reversed, regardless of the other evidence 
which might tent (sic) to demonstrate guilt. People v. Leyra , 
302 N.Y. 352 (1951). 
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CONCLUSION 

That no previous application has been made to this 
Honorable Court for this relief, 

WHEREFORE, upon the facts and authorities cited herein, 
in accordance with the provisions of the United States Consti¬ 
tution, this relator prays that this writ of habeas corpus issue, 
directed to the Honorable Edwin J. LaVallee, Superintendent of 
said Clinton Correctional Facility, Dannemora, New York, or 
whosoever has the custody of Americo Lluveras, the relator 
herein, commanding him to produce the body of the said relator 
at the United States District Court, for the Southern District 
of New York, Foley Square, Nev; York City, on the 25 day of 
January, 1971, at 10:00 A.M. of that day, or as soon thereafter 
as this relator can be heard for an order to adjudicate the 
question presented herein and to determine whether the relator 
shall be release from custody, or for an order releasing relator 
from custody, pursuant to the power of this Honorable Court, and 
entering final Judgment herein. 

(Sworn to by Americo Lluveras January 26, 1971). 
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Affidavit in Opposition 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AI'ERICA ex rel. 
AMERICO LLUVERAS, 

Petitioner 


-against- 


HON. J. EDWIN LaVALLEE, Superin 
tendent, Clinton Correctional 
Facility, Dannemora, New York, 


X 


AFFIDAVIT IN OPPOSITION 
TO APPLICATION FOR WRIT 
OF HABEAS CORPUS 

Pro Se 71 Civ. 493 


Respondent. 

-- 


STATE OF NEW YORK ) 

: SS.: 

COUNTY OF NEW YORK ) 


ROBERT S. HAMIIER, being duly sv;orn, deposes and says: 


I am an Assistant Attorney General in the office of 
LOUIS J. LEFKOWITZ, Attorney General of the State of New York, 
attorney for respondent nerein. I make this affidavit in 
opposition to petitioner's application for a v/rit of habeas 

corpus. 

It appears from the petition, that petitioner is 



9 
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currently serving three concurrent prison sentences of ten to 
thirty years imposed on him by the former Court of General 
Sessions of New York County (now merged into the Supreme 
Court), Hon. Ini^in D. Davidson on March 1, 1961 upon the 
verdict of a jury finding him guilty of t-iree counts of 
robbery, first degree (N.Y. Penal Law of 1909 S 2124) as 
charged in Indictment No. 4546/1960, The conviction was 
affirmed, 19 A D 2d 525 (1st Dept. 1963), and leave to appeal 
to the New York Court of Appeals pursuant to N.Y. Code of Crim. 
Pro. § 520 was denied on July 9, 1963 ( Fuld , J.). 

Following the decisions of the Supreme Court of the 
United States in Jackson v. Denno , 378 U.S. 32 (196'4) and of 
the Nev/ York Court of Appeals in People v. Huntley , 15 N Y 
2d 72 (1965), petitioner instituted a coram nobis proceeding 
challenging the voluntariness of certain confessions and 
admissions introduced against him at trial. The "Huntley” 
hearing v/as held before Hr. Justice Davidson beginning May 6, 
1966, who denied the petition on June 22, 1966. The Appellate 
Division affirmed, 31 A D 2d 892 (1st Dept. 1969), and leave 
to appeal to the He\7 York Court of Appeals was denied on March 
20, 1969 Ch. J.). Certiorari was denied sub nom . 

Lluveras v. Hew York, 396 U.S. 457 (1969). 
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Petitioner also refers in his papers to another 
coram nobis appeal that was pending at the time of the filing 
of the petition herein in which " Bruton " issues had been raised 
and decided adversely to him by Mr. Justice Davidson. The 

Appellate Division affirmed,_A D 2d _ (1st Dept. 1971) , 

N.Y.L.J., January 29, 1971, p. 2, col. 2 and leave to appeal 
to the New York Court of Appeals was denied on March 2, 1971 
(Fu^, Ch. J.). Petitioner does not, however, litigate this 
"Bruton" claim in the instant proceeding. 

The instant proceeding is, for practical purposes, 
a relitigation of the Huntley hearing. Petitioner contends 
that Detectives McPartland and Coyne gave perjured' and mis¬ 
leading testimony because they referred in their hearing 
testimony to show-ups and arraignments that took place May 5 
and 6, 1960 in connection with a murder charge that was later 
dismissed and two robbery charges that were later disposed of 
by a plea of guilty to attempted robbery and a sentence of 
five to ten years consecutive to the sentence challenged herein. 
However, this has no bearing upon the voluntariness of peti¬ 
tioner's confessions and admissions. Once petitioner v;as 
brought before a Magistrate he v;as no longer in police custody 
but in the custody of the City Department of Correction. 
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Neither was there any undue delay in commencing the prosecution* 
In view of the pendency of the other murder and robbery charges, 
it is not unreasonable that the robbery indictment was not 
filed until October of I960* 

The voluntariness of petitioner's confessions and 
admissions is demonstrated by the minutes of the Iluntxey 
hearing, which together with the minutes of petitioner s trial 
will be furnished to the Court for its examination. These 
minutes are no loan to the Attorney General from the Supreme 
Court of New York County. 

The State "Huntley" hearing was full, fair and 
complete. No further hearing in this Court is required on 
this question. Townsend v. Sain , 372 U.S. 293, 318 (1963). 

The claim that petitioner's rights were prejudiced 
by the failure to assign him counsel on these charges is without 
any factual merit, since he had access to several attorneys 
during the period in question. Moreover, Miranda v. Arizona , 

384 U.S. 436 (1966) insofar as it might have required the 
assignment of counsel before any questioning occurred, is not 
retroactive. J ohnson v. Nov/ Jersey , 384 U.S, 719 (1966). 

It should be noted that petitioner has recently been 
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transferred to Green Haven Correctional Facility, Stormville, 

New York, whose Superintendent is Hon. John L. Zelker, and 
now the proper respondent. 

WHEREFORE, it is respectfully requested that the 
petition be dismissed. (Sworn to by Robert S. Hammer, March 29, 
1971). 
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Memo random Decision Dismissing Petition 


JUNE 1, 1971: 


Petitioner is presently serving three concurrent prison 
sentences of 10-30 years following a jury conviction of 3 counts 
of robbery in the Court of General Sessions of New York County. 

The conviction was affirmed, 19 A.D.2d 525 (1st Dept. 1963), and 
leave to appeal to the New York Court of Appeals was denied on 
July 9, 1963. Following the decisions of the United States 
Supreme Court in Jackson v, Denno , 370 U.S, 32 (1964) and the 
New York Court of Appeals in People v. Huntley , 15 N.Y.2d 72 
(1965) , petitioner instituted a cbram nobis proceeding challeng¬ 
ing the voluntariness of certain confessions and admissions in¬ 
troduced against him at trial, cla'*ming that these had been ob¬ 
tained by force, threats, and coercion, that he was not advised 
of his right to remain silent, and that he was not advised of his 
right to counsel. Mr. Justice Davidson denied the petition on 
June 22, 1966, finding beyond a reasonable doubt that "the state¬ 
ments which the petitioner made to the District Attorney were 
£]»g 0 ^y and voluntarily made.... [and] that the statements were not 
the product of police brutality either mental or physical, or any 
other improper conduct exerted by the police against the peti¬ 
tioner." This decision was affirmed by the Appellate Division, 
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31 A.D.2d 892 (1st Dept. 1969), and leave to appeal to the Court 
of Appeals was denied March 20, 1969. Certiorari was denied 
sub nom. LLuveras v. Nev; York, 396 U.S, 457 (1969) . 


Petitioner now presents the same claims presented at 
the Huntley hearing. Although he claims that police detectives 
testifying at that proceeding gave perjured and misleading testi¬ 
mony, he offers no evidence to substantiate that claim. The 
court has carefully considered the transcript of that hearing and 
finds that it was full, fair and complete, and in accordance with 
the requirements of Tov/nsend v. Sain , 372 U.S. 293, 318 (1963) . 
Petitioner's claims regarding his right to counsel prior to ques¬ 



tioning are well settled by Johnson v. New Jersey , 384 U.S. 719 
(1966) which holds Miranda v. Arizona , 384 U.S. 436 (1966) to be 
nonretroactive. 

It appears, therefore, that petitioner has presented no 
claim cognizable by this court. The petition Must be denied. 

No certificate of probable cause (28 U.S.C. § 2253) 
will issue because there is no point of any substance to be raised 
on appeal. In respect to the ^ forma pauperis statute (28 U.S.C. 
S 1915(a)), it is certified that any appeal from this order is 
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not taken in good faith. In this context good faith is judged by 
an objective standard, and, if an appeal is frivolous, it is not | 

i 

taken in good faith. Coppedge v. United States ^ 369 U.S. 438, | 

i f 

445 (1962); United States v. Visconti , 261 F.2d 215, 218 (2d Cir. 
1958), cert, denied 358 U.S. 954 (1959). 


It is so ordered. 


/s/ Edmund L. P almieri 
feDMUwb L.' PALMIERI 

U. S. D. J. 
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Order of Court of Appeals Remanding Proceeding For Hearing 

UNITED STATES COURT OF APPEALS 
Second Circuit 


At a Stated Terra of the United States Court of Appeals, 
in and for the Second Circuit, held at the United States Court 
House, in the City of New Yorl, on the thirtieth day of Septeraber 
one thousand nine hundred and -.venty-one. 


United States ex rel, AiQerico 
Lluveras, 

Relator, 

V. 

J, Edwin LaVallee, Warden of Clinton 
Correctional Facility, Danneraora, 

Nev/ York, 

Respondent. 


A motion having been made herein by relator pro se for 
a certificate of probable cause, for leave to proceed in forma 
pauperis, and for the assigiraient of counsel 


Upon consideration therf;of. it is 



Ordered that said motion be and it hereby is granted to 


the extent that the judgment dismissing the writ is vacated and 
the district court is directed to conduct an evidentiary hearing 
on the issue of the voluntariness of Lluveras' confession. 


/s/ Henry J, Friendly 
HENRY J. FRIENDLY 


/s/ William H. Mulligan 
WILLIAM H. MULLIGAN 


/s/ Wro. II. Timbers 
WILLIAM H. TIMBERS Circuit 


Judge 


8 
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HCK. FJDIiRTC B. PAIMIRRI, 


ITcv; Y< 


ArPFA.RAlICnS: 


— — A. 


Di-: riel: 

Rovewoox* 21 , 197^1» 
“■" 10.30 a.n. 


PT'RIvRE R. T'EYATi, KSQ., t'-n3 

POEErre CO-.IKI, T-S'i., a,r feiltioneri 

One Stair. Street Plana, 
TIow Ycx-'.:, llc’.i Vor'.c 10 j<.-4 . 


19 1| 

LOUIS J. 

LT:Fm;:xTZ, 

ESQ., 

20 

By: r-.o’oeri: 


AttoiTioy fox* A-.' 




Str.t.-: Oj.’i’icc 
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, looif. 
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cailed.) 

COUIVT: P^^?cocd, ca-non-n. 

;"U Lr/'AL: yo„^ :iQr.or, thore la onr> stmll 
i^oncr 1. aware I hav . l«.t; few oK^ntho 

l^o.:n ■.or;:ins In a cenruirn oC ibhert Ibrgenthau, who has 
T:><..-n ,x..ote.! ai5tr:ol- acforiir./, -nc' hocause of that rather 
--V. o.;v)cct.ion with rhe di.trl.t actomeyT office. Hr. 

,.,c. u- I vo-.l;: V.o,.;, , =u,nt, Kr. 

ir h, eny ocnolvatU ob.<eOUon, -.M he ho, 
toXi ,, l e I.:-,! no objection, on-j r.ooffnlter no objection 
=r,<I intcnl:: ;c have o. oontlnoe o - hit e.tto>r,ey. I „U1 
L’.u''evp,e to "ionfirm 

HK. LLUlM^AS: Yea. 

'iviL ooa.rr: i s.m lellGlited that Hr. Llu-erat 
hot conta>ee:i. i think he thcoM be contTetolatei ha-lne 
- Pe..on oi yoor telentt to represent hlci, am I •..•ant to 
expreot .-r.y froU^ntnery than):,,, for yoor efforts In this cape ' 
HI?. LEVA.L: Than): you, your iforor. 

^•U-hou:^n‘) thl;i cace If' chore, I think the prior 
hl.-tory u- a little .:m::nieatert. I think It v«ulcl eerve 
the (;port’s i;„vpo.-.e .or clarlftction u- i ^ 31 , 0 ^ 

t tate...,.-.t .-r,. to oy eontrntlont, ,,:„,t Is In the case and what 
'-p noc- 

i.it: f. Ufa; . 1 , v-ii^ y,. (1:^11,to hear It. 


° V s '• counrHOuie 










;i!: yov’, yovr Honor 


or.o 


, Amcrlco Llnveras 


war convicted 


ix)bi:ery and v/as sentenced 


Court 


V conics .lion which he had plven was o 
:hat trial and received in evidence. 


ysi 1906 

A' >/ . 

in the Unlccd otate; 


he brought a c 


ra m 


pnDccedlng 


ourt challenging the voluntarl 


cenf ession 


'he main thrust oi* that hearing 


c-''.a.fnina :ion, t: 


police dsnled 


)h:clge hel loved 


police and disbelieved the 


oner ard 


oiTnd iOr tiie police upholding th 


’olu-ntari 


at that hearing the Judge 


i*o c0 1- V r- '/\ .0^ fi of 


nedical nature 


e::perlenced on account ot* the withdrawal 


of the dru, 


receive tint evidence, th 


jcates Ccu 


•oiow: 


that a hearing be held in 
to detor.'nine the voiimtarlneas 


corpu:.’ pro cec 


our Honor, we, t.he petitioner 


4 


do not iv’.lru cviy issue oT police brutality or flagrant 
misconduct of any sort;. 'PliOse issues were concluded rightly 
or wi'jngly 'ey the Jvidge's opinion In the hearing, and 

V 7 C; will not be prescstting to ycur ilonor testir.ony concerning 
beatings or anything else. Those have been, at least 

.'urltcir!.l?.y, laid to rest. 

"'he cols issue, as the petitioner sees it, 

crec 'riV’- the rhiysical and '-.e.'.-al condition of the defendant 
duri2>g the night-long interrogation with particular 
smphasis on the pains of '..'•ithdrawal that he experienced 

Q 

and on his erndiuion as a rev’lt of being Interrogated 
throughout a Icn^ rileeuless night, 'lO sleep, and virtually 
no ftod througl'icut tiie day. 

Your Honor \;111 '^car evidence of.the defendant's 


long history of intensive use of narcotic drugs Cron the 
ago, of about 14 year.s old, a heavy i.ablt, a l6-hour confinc- 
ir.-viV a.'.d j during 'he iilgut, so.t.»' ?0 hour.c 

clsr-.'ing since hie last dose of narcotics, and your Honor 
vd.il heo.r th.s expert teotireo'ny cf a doctor highly qitallfled 
in this ■ vular ax'ea of spec Laity vrhlch will corroborate 
the "’ufendan. ov/n tectin.ony ac to his pains ann feelings 
dunL'ig th.’it r.ipht. 

V/hilo .1 ielieve that the tcetlaTcny of che doctor 
is '*• f V' rv sj'''a.t irnportanco in tills cace and probably of 


souTHEHN cUTj.icT co'iTT f^rPOKTens, u.s. ccunTHOocc 

• i*.""-- ■(*«.••••»► VV • O 7 <«*.0 
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t importJ’.ncp, j. 


o otiite Important because he himself has 


.on er l 


and I 


arins their 


'or> vpj voluntary unless 


thrt the 


burden c 


MV Honor ’ 


con 


o h.is oon'-Utlon and to consider 


'catenic-nts 


ov; the Court that after 12 years 


nment., the defendant is perhaps the most e>:tracr<-Mr.ar 


chanfc-.l man on tino face of the eartli 


•rilling 


here, rather they ha ’o 


11 ;rix)up of c'naracter v/itnesses 


oe n near af 


rector of 


College 


prxofessor from 


Criminal Court of the City of I'cv; Yor 


:mor will be indulgent 


I hope that you 


;'lll take very long, but I think 


iovificont. T. hope your Honor V 7 ill be 


r their testimony 


ouTMEnN O'^Ti.icT COUNT RCPonTErts. u.i. counTMOtse 

rouTv r : i*»c, •, ■< r,,> ?.i ••i 
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HR. Lir/ATiZ Ke is on parole, your Honor, v;hich 
I ihir.’.: is scheduled to expire cjose to the year 2000, emd h« 
is a strd ont in collej^e where has been Tor three yeai*s. 

THR COUlv'?: The practia '‘feet, I assume, of a 
dooision in his favor vtduIcI be tl would eliminate any 

paiole cupurvisIon, is that ri£:l:t? 

! T.ITf/L: I.'ct only the paix)!-- staler'’ision but 

also the uverhanj-j thi'oat of i-cecnfli’ement If he fails to 

adhere to the very, very severe conditions of paiole, which 

are extremely sicnificant. A couple of summers ago vJhen he 

\:as I'uriy vovl'.inc; in Thev: YorV: on an educational piogram, 

vacation fro'.: school, he fcl?. into rather a technical 

violation of parole in that ha failed to communicate xjith 

his 2'^arole officer in Poughkeepsie every txx) weeks as 

required and roved from his Initio.l iodging to a different 

lodging v.’hich x.'as ^^Oficthlng he needed parmisclon for. 

le?orc hi io-:ev; it, i.e was slapped in jail again, 

and those are very, very onerous conditions for a man to 
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's not 

by 

any 
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LHV.Al,: 

He 
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hoes 
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S 0 UTMe«N O'STf IC^ nr RCPORTKRS. U.». COURTHOU*if 
<^Ol,rv u V. ‘ 7 









i:T:. Yoiv* lionor, the state ^;111 waive 

opoiiin^ stat.rneTifc, at least at this time. 

iHi'j Ct-UjvT: Lxctise lae. You are an Assistant 
Attoi-'ioy Ura)cic'.i, Mx'. ira.r.aicr? 

i.H. That's correct, I’onor. I 

'.or recpcnornt, who is the superintendent of the 


Ti i'. COU]-ri ; Th'v.u' yon, 

MH. LF,V/.L: Your Honor, :-.r. Hammer and I had 
aercei on a s;;lnulav.ion which settles some o? the basic 
chr:.noloc;y o" l}ie facts o;? the day In question. We're Just 
is the o.. z x it. It \7iII te concluded in a scoona. 


and we can ,:asj it on to the Court. 

-■ri Ct'.dx "ion, ycur -•.onor, I hax'e a trial brief 
which J would ii:-e to pat's up to the Court, with the Court - 


s.CLi;. : Tnori.; you. 

Is rt ai3rec.;.ble if the ctlpul.;.-1J.on is narlted in 
ovidev.cc as Court's exhibit or pl.-vin^iff's exhibit? 

LHV/'.L; ios, your Ho'nor, we v/ould request It 
be n-arlccd '.n uvldoiToc*. 

(Petitioner's Exhibit 1 received in eHrlence.) 

ME, 3A;V.'T.: Petiticner new calls Dr. Til ford 
fa cV i.'c.ll, V' I ur Ho' lO r. 


wuTMcnN OUT! icr coufjT hcpouti-hs. ti t. 'tounTMCuse 

''Oi.rv 5 M#»r N''w ■•ro*. •( y. ' ' ' / m 

o_ 
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V I J. 


0 :< 3 


L C L U ELL, oallei 


a3 a vjitness/j 



i'.ci'Jini: ’uc-cn duly testififxl as follows; 

LEVAL: Kxcuco me, your Honor. Cne other 
r.acu.i ti.a;, .ailed to rr,<y^.t;ion. Eoitod with me at the , pj 
end Of ccrisol table is Robert Cowen, v*o Is an assoclate^^| 
of m> i.ivr;:. as is not admiiitr.d to the Federal Bar. Ke In 
-nf.!..., ,c Etat-r Bar ard he has come to participate 
and ci -cr-r- the nroosed bi^:^, and I aJ: your ironor's per- 11 


mission. 


Mr. Bow'en. 


Honor. 


M'laBt: 


TiIE counr: Yc5. I am delighted to welcome you. 


) •-. ^u..T..a!i;c 'ou. Xc is a pleasure, vour 
'lliasUc yoti. 


Bip.ECc i-fii:' xhatlo:; 


BY r-BL LRYJa 


ii picas 


.<aui.ri you rtato your pr^vlession. Dr. Flaclwcll, 
I nr. a physician and I specialize in neurology 


and p.r/ehlatry. 


'i During your cxpao-icncc In medicine have you 
specialised Jri o:-e study end treatment of narcotics 
adcI5.cr,lrn a.r.d associated symorjcns? 





'..’111 you 1e-»cribc for the Court -our credentials^ 




iOUTHCRN O.sri -CT COWRT r-'»ORTCRS. O.t. COORTMoJ«' ^ 
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pt Bla'jl:x7cll-d ireofc 9 

and ynur rt;:pcrj.cncG v.'hich constitute and cupport your 
c;::percioe In thGC-o areas. 

A Yes. Uell, X am a graduate of I-Iaharl Medical 


CollG.pe jP- Internrhip at Harlem Hospital, Hew York; 

rosidenoy traitiing in psychiatry and neurology at the 

Vet3r=-.ns A.in’Jjiistratlon Ilcopital, Tuskegee, Alabama; 

the Ouch‘.n;; Veterans A<lr.inietr7atior. Hor-pttal in Franilnghatn, 

Massac'iuecttc-; the Vetr-!rar;s Administration. Hospital in 

Nev'ington., Connecticut; Ij*idiana IViiverslty Medical Center, 

and trainee In neurciogy at the Hational Korpttal, Queens 

gqvave, Tar.-V-.n, Yi-.gland. 

i.Apericnce: V.il.’:_d otatnr /'ir Morce, the 


He'.7 York Veterans Administration T, 
Morningside Mental Hygiene Clinic, 
for Ye^in-Age Mrug Addicts or. Horth T 
October I’l, 1933 to March 3rd, 19o3; 
Health Tiisuro.nce Pia.'; oJ Qrcater 


c;-tonal OTflce, the 
Riverside Hospital 
I’other Island from 
experience o.t the 
York at several HIP 


gi'oups, PpMeptlc Mor.tr.dation, National and County Chapter, 
the Callagy xfall for IToineless Cirls, 6 to I6, the New 
York L’ove'.dilvig Hospital, consultant to them; consultant 
to the Hoci'.ti' of -jeam^n's Children, and so forth. 

I am a .r.ambcr of the Anierican Academy of 
Treuxoiog-/, a tr.eiiil*>cr of the Amorienn Psychiatric A.ssoclatlon 
on th.e Ida.'-’ at varJ.ovTS ho.tpitals, Hellevuc Hospital, 
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pt Blttwla/ell-direct 

lirirloiTi Sydenham Jloi^pltal, Brooklyn Cumberland*® 

Iv:jdLcal Center, Queens Hospital Center, f'hickerbocker 
Hospital, Gracia ocuare Hospital, and Kev; Cardens I 

Hcapitai; a nember of tViC He’v York County Medical Society, 
He'.: Vork State Medical .Society, Aracrican Medical 

Ascoeiation, American Kollcpsy Society, American Medical 
Hloctiocnocphaloprapiiic Association, and so forth. 

Qualified psyoMairic lie'.: York State Department 
of •Icntal Hyi:iena as of 6 / 13 / 58 ; Workmen's Compensation 
Hoard, ratinr 31, Diplonate of the Aitnerican Boai-d of 



Psychiatry c.nd Hcurclo[::y, cei’tifieu In psychiatry, 
cciT.ifi(.d in ncuroloi"/ vad certified in neurology x;ttl: 
special co.mpctence in c lild neurclojty. 

Q Ho\ 7 cany years experience hove you had 

rpcci'iiixin^: In diniG .add icticn and relate^' fields? 

A Anri>exl.t.-rtely ten yeaice. 

;J:. T.BVijv; Y'/ur I'onor, I offer Dr. BiucVn-7cll 
an expert x/ilTtess. 


Tine .sour;?: 
him as such unless Mr. 
to cro.-:; •'oxamLne*. 


Ho Is accept?d and y-:'U rrny question 
Han.mer ha:.; some objection and xcishes 

I have no objections to the 


doctor's <;«r‘,lii'ic-ati-'ns, your Honor. 

'I’lr-: COlHcf: Tn n '.,ou u.vy proceed. 


louTMcwN oisfi icT roi.mr I’onTcitj, u.n. counTMOvse 

* V * t • • • ■ 1^ , r*:y * I• y • /. 1 
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n j.a 1 -d i ro c t 


r?Y M.-i. :/,vTT. 


, Q Dr. r-lrio!3^T.3ii^ j.'ol.lov;ing ycur cprointinent ty the 

Court in thir: cano, dirt you conduct £-.n oxar./Ination of 
Af.u;rtco Lluvoriii.', the petition(jr? 

A Yo5. 

« Uould you deccrihe the nature of the ercaniinatlon 

vhich YOU co.'iOucted? 

I ' 

'..cl-i, the exa;;iii'.citlcn v:as cn July 17, 1973, 
and riurlns thi:: exa .0.11; at ion I took a htstorv^ a detailed 
history, ana 1 did a rren-al status ext-rinaticn as of now; 

I c.lf. a physical e::aiJi.Vnation zo the extent of observing 
I nil aiT-:: w '‘inu evidence of prior drtig use, end I came to 
c erta in eonc3 u3 Ion s . 

You are aware. Doctor, that on thd night of Yay 
5th, 1<;00, durjng n period of Intermcation, Itr. Lluveroa 
nado sono confessions which related to a iwhbery for which 
lu; eu' :t.-. u-ntly oenvicted? 


2 i ! 


Q On the basis of your examination and on the 
basis of your medical Vnov/ledge, arc you able to form cn 
opinicn CO r. reaconahle degree of certainty as to v;hether 
d ui i.ng ccaj night of Yay 5th, 19^0, Amcrico J-luvers.s VTas 
sutieiir'g Lion pa^jns of the nature of drug x.’itlrdrawal pains? 


SOUTMEBN OISTf.iCT COUttT Rf.POItTFRI. U S. COURTHOjSC 


p? C*i. f •• t ' r» fjr. 


V » > 4-P-? 








in-.at is yotir opinion or> that subject 


hat time, from the 


'j opinion Is 


that l-'r. Lluveras 


hlsfoi'7 tb.o.C I recslved, I ccncludec' 


comfort 


VJould you dcoci'Lbc, as accui'ately a 


th? natui’c of the pain and fcclinjcs whi''!!. In your 


Lluvc'^as ^^Duld. ha^ e been experiencing during 


a feeling 


ramps 


inatil 


tut that the residual symptoms of not feeling 


bi*t no ’'omitin2 


nau 


ent v;lth v^ithdrawai 


■culd li',:^' to ask you a fiirthor que 


u rhlc to ''orn an opinion 


souTMtuN Dim icT counr »«e»»onTe!i$. u.s. cou«tmou$b 

rn.cv r,>a>Kfr I'r« vO*IK. M.Y. CO 












,fc ior. 


v:ould have 


rlly of hi£3 o’.m fi*ee will? 


'olni 


an opinion 


t is your opinion, ai 


the.t boooir'c of tho combined 


cpinic 


invrrro 


con 


ion obtained vasiei’ Ciieao clrcurriaia.i’.ces \:oulcl ofc be 


ould you ioaevibe io the 


is for those ophtilon 


he eleiii'-nt of faOitiOc over 


pain and discomfort aa I 


c erro^acion, 


vomiting 


naua oa 


to "ray v;hnt 


xn oi-uer 


v;ay from the 


tno 


they could g&t aviay from 


tion. a 


bit more comx’crtablc then than V7hen 


C‘./'TO 


.) the cpinion.'j that you nave dex crlbe'J depend 
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rj;-. B.lacr.vcn l-ui rect 

»■ 

cr. vov'i' ioj-* of thir- in.ilvi.ii’ul and your 

of tlic particular ciri-iunntanceo of hie ov;n 
ra not lea hr'bii;, ac you loaiTicd? 

A 

Ara they afi'ccted by the clrcumafcnnccs that he 
had pot liad a narcotics fl:. since croincrl noon of th.e day In 
question? 

A Vo. V' at Ica'ln r.e to ooncliKle that the v?lth- 
dra\;&l syri.'tons could hs.vo started at that r^lrit because, 
of course^ In order to iic’.vo vithdrav.’sl symptoms one must 

slr.ch un fioi, tahinic dru^s or cease talcing druf;a, the 

• * 

h.abittiati'i'i -Ivur, '»rd Li * 11 i. c cCi* u c that lent enough of 


c pni'lod, 

Q You coga;! your answer ^;lth the word end 

A'm not sT’vc thac I irnderstood and the Court vmderstcod 
the effect of your ans;v;or. In your opinion, given 
0 irC'TPtsriCTS, f ive”, the h/fothotical circumstances that 
his last druy fix of heroin had been betwe-in li o'clock 



Cfnd neon cr. the day in question, vrh/rn, in yotn* opinion, 
would the v.‘i:;hdr.vv,\:l pains ht ”0 started, an '- rx)uld you 
describe also the pjmgress they v;ouLl have takeii with 
rcfes'cnce to the hour" of the day? 

A Yo'^. If t'e last ft:: v;a:: taken ». t appioxlnately 
11 e'eico!: >:.* 12 noon, surely by six.or seven hours later. 
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or o '-onld os tin io Tsoi x.’lthiriival symptorr.t:. The oource 
l:i they ;:cn.lo t tart as lichfc rymptoms and beco^ne 

pro-Ti-ec-lvely varse as the time paaacs. 

T.Il'/AI.: Have no furtther quecx^ions. 

'i'- r: COlir^*?; Doctor, you n:ay have cald It, but if 
you (.-..d it teripcd iv,e. Hav<; you assumed that the i'lx 
ons:.:toi o: partieular zw/; and a particular quantity? 

wli.!,-.. : On, I r. sorry. Yes, I aseuned 
that the fi:: oonsist.>d of heroin, and that It was taken 
intrcu/enousZy, as they say, r^iinlined v;tth herein taken 

Intrauenotisly, and th,e habit v;as about $30--ji-day habit, up 

♦ 

to a .•:f;o~a-;oy habit, • od at that particular tl^ee that 
cost v.ouj.a }k-, 70 Given a hlel: rjr.ovf^n concentration of 
hm'cin to b- effective in oautinG addiction and effective 
in leavLnf; a’ithdv'aval syeptoms. 

iij-i. LTD/AL: In vxeV7 of your I?'onov's quest ions, 
rnay . a. k' a. C’'’/ ;'.ore . Ufsticn'-? 

TIfd COURD: '-'es. 

BY ?-'a. LirVAL: 

. j.r. you c;: r,ablir-h someth Inf' about the dar.^ndant's 
hastory of adciletioi) o> .our e;-:amj-nation? 


n 1 1 . 


-ould you state uhen bis history of dru- taking 


„ao in his ::ire. 


SOUTHEPN OISTI ICT COURT RUPORTERS. U.S. COURTHOUSE 
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pt Plr.ctocll-direct “Cross • l5 

drxic takir.fj bocan op:rx^^xlmatr.ly at age 13 . 

0 I gvess you stated a iroment ago what the size 
or hl.c- habit *??.:«. V?ould you state it again, what the drug 
conn 1.:ted of. 

/i .*t consisted of heroin, and up to the arromt of 
apprvoxlfr.ateIy $30 a day, w’hich would be four or five bags 
of hc'-Wln a day. 

Q r'td tnis been ca'.icn throiigh a good part of his 
1 ik c In t ra v . o u s 1 y ? 

f\ v-.. 

♦ * 

ii i'll those factors wl’.Lch rntored into his personal 
drug i-iintory aL'feoc the oonclusions hat you described 
e arllor in yo vr i es 11 ;.-ony? 

A Yes. 

V3.. Thank you. 

Ti.U COUl^T: You -^r-xy piwceed, Mr. Hawncr. 
CKon3-"'CAia:b^Tro2c 
BY MB. HA Mir;; P: 

Q Lk'Ovd r.vornlng, Pt’. Blackwell. My name is Robert 

lia.K.i.’vry, and I am Ajslstrnt Itate -Attoir.ey Ceneral and I am 

rerrese.etIn.;' the other side In this case. 

A How rto you do. 

$ 

0 T.:'.! no, ''octor, you conducted an ewamination, 

a i.cai -ur.lr'atlnn, of tf;<; ncti;loner and. took a case 
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history nnd % tnerital cxe-i.'-lnv.'cton. Did you have occasion 
CO examine oclltlcner’s prior medical records? 

Mil. LT'/Z'.Ii: Your Mcnor, X vrould 1’ a to make a 

etatement I' v tklc poLtit. 
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rr» 

^ 

COUhT: 

Yf c 

• 
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r p ^ 

vJ3 

. 1 
r-^ 

The 

pr 

8 

] 

7':5tiiio:. o'r 

f.ii 

e ceic..’ 

to h.a 

yn 

i 

9 

y. Q rra. 1 c a,n 

CLC i' 

empt 

d ark 

od 

10 

a tterrc'oinc: 

"OO 

lo ca e 

mod leal 

11 

I And be for 

e, avtd 

wone 

Of 

12 

1 

j either Mr. 

* ♦- 

1 Mi 1. 

mev er 



13 

1 

*' * ■ J' 

V ^ j^ • r 

oh 


Ik-l. rMiaikn: I r-ko'-'id point out, your Hor.or, 
that ..c-s'c OP the me'll cal rccovde., if not all of the medical 
reeordc in ouertion, were not Ctato records, oorr.e involved 
private or ’•oluntc.ry hocpltalr:. 

!.!'. LFAilL: I a:.i r.ot clarrilvi,'^ Mr. Hammer for 

tl! n I d i a p r .v.'. 'tar: c e. 

'I’m C0UT\.'’: Xn anv’’ event, X aseume if the 
doctor can ;:t>.un -accr; the moiloal records, h.e can only 
state about thoes tict 'Vjy } ave been available to him or 
v/hate'vcr medical history may have been pl^^vLded by 
L i u ••/ e i-a e j. v:.’ c 1 T. 

A The oTir.nr.' of oour.ie is that I sr.-? no medical 
rece rje. 
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rot cv Mr*. T 'R-' M.V. 'PT.I'HO 






I 


35a 


pj. EiacV:wr.ll-ciors IS 

'I 7o\> ctacci the .petitlcncr’c feelitus^ of Illness, 
111 feelinf.s .’. 0 P';lrincd -- did you say for l'? or ^0 dtys 
aft'^r the acute ’rlthdrav/'il cj'fupcoir.c ended? 

A do days. 

) I'octor, in your experience '.7ill the decree of a 
dime nsor’s id L ctior. or tolerance depend in any vxv/ upon 
the pvr'.!.y of th.e drv’C the':: 1‘- takijec? 


17 i 


13 li 


Q Do you Doctor, hcv tlie pharriicological 

puvitv of l-.-..^ein that Mr. Lluvcras vas tisinf at the time 

of hie nvrert '..an? 

I'.o, I do not. ■ ■ 

o :: ra’to it you would ajtree chat if Mr. Lluveras 

v;as uvU’C t heroin of loi? purity, if he rnre-to be v;tth- 
dranr- from it, his x/ithdravri symptom-s v/ould be lass intense 
than i: the drug v;ero purer in its phnrrrr.colocica 1 content? 

\ 'J'-r r.er '’?ct. 

f; Euu 'JO don't IciO’:, do v/o exactly, how good the 
drug '/’.s ''’.t t,;f; cim.c? 

i\ i:.-i. He only knew fion a hiHtor> that I took from 


Mr. TAuverae 


r. This would, of course, depend, the purity of the 
mr, tronj.d It have any rcLotion -to the price of a daily 


iijj.b it? 


SOL’THer^N O'iTf 'CT COUJ>T Pr^onTERS, U S. COUPTHOUSe 
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pt P.lC,C*;-V.’ell-Cl'<3GT7 IQ 

v.'O’jld. If i:!.'? dru2 ii 3 p'Jre, of 

co'>ir.;c. 111-'? pvioo per bag -- tJiac'j? the little paper con- 
taln,’!' it'.: Lr. — x;oi’ld Oi! cot^r'Je be naich higher than If 
the drug tc c.ilrtrd. If It r’Llrted, it v.ould be 
elic’-iptr. 

you ’.e^cx.' x.'i'jeth'r a pcr::o2\ x’ho xras using four 

I 

cr rive bav-r. a :U’.y, -.-.''.-©.t you describe as ©. .>30-a-’iay habit, 
v:ar c-Viiruisln:; drugs of relatively high or relatively lo\’7 
purity? 

A V’eli, if he ie raylnc a day, up to that 
ai^.eue-v, lev e 'V.-y ecr .‘ivi,* bt.g,;-, tl'icr. that e-7ould suggest 
r--lai:lvely pure rype drug, b:vi:ause i;hat's fairly crr-rnslvc 
per jv.i. '..c leave .;>2 bay: , v3 bags, yp hags .end v6 

cage. Of ;jcui\.e, if tiie habit is -- e...-, 'lo v..., 


'.U'-. J.V 


let 

; 's -x-y 

’ * 

or .“Ivo b 

‘ f 'r 7 f- 

« • O'- J ^ 

: Ivcly 

vue’F v 

yi' 

e 'Iruy, 

orM iiu2 

■iV-l . 

b'c ]'. 

.U.V 

a .)2 bai'v 


'"ir , 

. L .. 


A 

f tile hab 

It i3 

• v.r- uu 

VC f'.r: 

fo 

r a ^5 or 

■ $6 ba 

M 

7x you 

i* ■ 

o;. in ion. 

opctor 

'O'- til 

' ‘ 1 i. 


o' dr.vg.- 

that 

A 

• C .1 j. , 

• 4> 

J. X 

it's the 

local 

in. bit,: 

in.j-.s. 

h 

o’:; ipt b 

c deli' 

any vui 

etoi.-.or 

r. • 


• l»; J C*. 


i.c,/e lUey v:'i:’..0(,.c;r.'. Ay--', that's the 1 ■’W of the stz'cet. 

Ii it _• ro!!'.Ifly Ci';ct you ^irid f.'roi'''icl x 7 lio Ls Iici'e or 

there and :M vopearo, of course that's another story. 

i>o you bror i;he type of sources thet Hr. Lluvcra.s 
\vav ::va'7i,v,: u enasthe ty;:.:? 
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A 'Cci'j.'z I io riOl- \TiO\j. 

'■i -i it yoi’ r';0.1*v'l ba3lc;.'j.ily npon Mr. 

' o*-..n }; j .ttovy, ::ho onr; thr.t lie hlrrinelf provldefl 

yc’i^ ‘j.:: i'hc Aor yciir to Mr. I-ival? 

A '/ 0 L- ^ t i -f. v: ' cj- rr c c 1:. 

i y'l-v ':p:Vir:'icej Poctor, do JrMf: 

'•.I'.-vy,’ i.-'ll ■'•:*-■ t'-ntn nC ci'irli’ ha-it 5? 

; i. !..l, or:''r.ariiy ‘j.>oy do, i.r* thoy're coming to a 
doctor and th.jr.V:. ir: r.othiag to gaLn or loc-c hy r.ct telling 
tl'o croth. T'l!‘'n tj;ey \rlli tell i'lie truth. But, there are 
c iv luc-terveo o.: oour-.i.j that ;:ill prevent tr.itlifulricGS, 

out the.:;, j'-'.: !-:.-;ov 7, T don't ' oro. 0/diravll/ ;7hcn oome-ody 

cr);.;-e io mj :..r :i mo a hi-to--y, then I get tiic truthful 

hi- tory hooViUr. c there io- ti<" thir g to go-in or loee by not 
tcllln;' mo t’V’ t outh. 

•A. ’'/cn it the oaee hl'.tory i:- being taken for pvir- 

i-OO'C- of 1'.t 

r.y. T'r:’.7'T,: 'four I.'oncr, I object. 

ti.r-' Du'.it.'ii-ii:. T thJnV: that'a argumenta- 

t j. V o. 

ILiM-'h!';: If’ the Court pleaoe, at thic time I 
\;oi.!-.d .".Ire to rove to otrJi..’ th doctor *c tr';?timony on the 
V re-red t',r.;; ' t le bt'.rtoi-lly Incoi.-oiet'-cit to give tlie 
phyi tc‘.’,l O'.cr''i.oIcn c t' y-cu Ltioi!ev f t -t.hr. particular time. 
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r-i: 21 

T.iorr; i;,:;..' I jio laci" frtv'-n Cor the 

h/^o::hccic•^l on top o C \:hl.ch I '.onlu invite the Court's 
n; Lor; to a eo.oe oT f-tato.. e:-: rcl Kiirvin Ifeye 

V. .7.’''. vi L. 7^'j; Ofcp. 1702. It v;ao e.rrirmed 

'..Mthoit cni.nLon ':y the Court of Ayp-als Tor this Circuit, 

'it ’Coi. 21 . v.rrl C'-rtlorarl '..'as denied i.'.C. 

'cas 0 case '/here u psychi'itrist \7as 
•rprointed '.r .;ne Co'U't to e."'*.: ine a ;'‘ctltion?r •.'ho claimed 
he "ar i.i.r.-.iic at the time of his trial, lesaMy insane, 

£'. nd t.ic doctor had the bonGflt of f’oll rriedical records. 


.a*i 

;'i !. 


1 i e:l 

I'P 

Pc 

■> L *. 

i''!' •: 

V 'S.:( 

. ,• 

'' 0 

in 

the- 


f '> 

.* ^ J 

fa 

«« 1.^ 

.■■.ii-it 

;>;:r 

do 

at 

i^’f 

0 

ceir.'.' 

*'~T\ 

of 

til 

i of 

t li e 


ce a. 

n.d tl'-'i't 

ho 



V* J , (*• 

r :1 

y ' 

iv 

i. uatio'; 

' ‘) 

hu 

it a 

s evei'i ' 

'.:oT 

,7 

V > 

f'ied leal 

1 

co; 

'i'v* 

-to ctor. 

th 



IVe have -- I v.’ould have 

to Ci;.'*.'. '!0t*;. r 1.2:' 
at i-;a:.:c ch'iv 
con i it ion. 

ei-'t'-'Ot second-.•"uos.'ins those records. Here we have .simply 
i.d'.at a;,cui-;ts to specvlatlon. Indeed Ly a distincuishcd 
. ti it ver:iai.ns a sp.:-culatlovi as to the 

C'o-t i-hysi'-'l concILsion of this pstiticnor and 
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I'lac!rt7oil-(jixjcG irsct 


i-cf:i-tv..bly thi- i<t Inco^npcttnt teeti- 


r;.ony, 
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Ii 

jl 

17 !! 


CCU]7r: Uit:, rccnoct to the first part of 
your obj;o.i-n, I a:r:u,:e t:^at Mr. L.val has offeved this 
to::ti!.K.my -rojscr; to oonnoctior. -Ith the te^tlnwny of the 
i'Stit loner. 

J.rr.'Ah; Of •-•orrse, yorr Honor. 

“ * ^ p-^Pect £..nd ass'ii.-ia the 

Pou L.ion jr i:i his vocclron-/ vlli support the facfoai 
pro-.’Hsen £-..•• rruood hy the doctor Jn his teatirrany. 

resp-'t to the cecen.: part rf your ofcjcc- 

' ‘ ill the J^a.Tlrer zusc, I ;r>ulfi 

o^vo .co;c at the -oo co coo x;hat, if any, application 

cUcor.:c:' In thic case. I th^nv t^ , ,• 

urjj.nr. It vould hn pretratt'^rG 

' O 1 * f;lC; r) M ;vi '’'■p f T ^ *' i r> 1 ' .* T < « 

at:...y,ov m advar.ce of hearing 

all of the prtof. 

you, your Honcr. 

’.a VO no fttrthor quest ions. 

• ■ 1 \ il*--'- I ■• v Jk 

-like 1,0 ask one or tvo. 

HTT^iiyci- T-xiM/rrAvr.:: 

hV MH. l.y.'/Ai,: 

■ o you r-coc.ll, r.-cctov, e.a..'nining t.he arms of 
the oorrr,!;o«.tcd e 

--^-o , o. iiisovtion oCner-leo in his veins? 
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MI-. LlIVAL: Th^i;'e all. 

COUKT: Thar.]' ycr, rocf.or, 

("f' J.tl >. c exou ’ crl.) 

.-.E.. LE7/-L: Yoi!" lionor, the peticioner cells 

C'tl T -’1 

^ 1'* A r, L T’ t; T' V V ** •? 

.. a T:itr:csr, having 

oenn ;ir.-r culy ;nx)n', taaflfiel aa -i-oilow;:: 

DIKKtj'r YXAMiriVTIOi: 

13Y I-;?,. LEV/iJj: 
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Ity 


i'; Troiil<i 'oe, co2".’oot. 


(') ^ v> 


yo’.j have oc:n rcii:ii.l:.:*r v;j.th people in that 


■ >-• \>r 

4 •' • 


23 ! 


you dpecfi.c-:. cori.e othe rolen in which 
jcii -i -t- ■'.'Lth, "'-'vrig men particularly, 

in the .larlo:.i area. 

-.eli., X '.'in vrith t’ne fact fnat X Qve» up 


j.'i ... e iiKri ;... .area. In lSr 3 I wao employer] 'ey the Doys 
^I’v-' Of.' ioric, ••■'he'i'e I v.oiicel v:; a coitnerlor later 




■ •.:..v'c-or .ov a porrod of appro::ir.'jately nine 


year;:, in .hieh T caeie i’2 contact :;ith youof? men, of 
co''r:e yo-r;v:ev ei:an c.yte.if. M- <;}h> tin- t vmc 20 years 

old. r. very \o\-v.z in the i-ield. later on I v.^as 

o.iiplcy>rj oy i.e'.’ 20i*i; C'.';y Yortth Tigard which at t^'c time 
v:n: ■-a., r.y -.iti; o' in t- eLve-t, as we 

callc.: i;h' n: then, ,vnd I was asEiryied to vorle with rome of 
oil*. . .'.."ter r.ao r iipcr.'iior of tliose .‘'V’.n^n and more 

1';C'’Oi.. LX > t-.: s\ :".'ir / LCOr s.) ‘ the v<’0.el:e2*,e of the pcng.s . 

r.' -nntly x war c::.e';-.''Ive director of the James 
Jori'oon COi.ir'.tir.ity Center, a ’.'.ultisrrvIce center with a 
a’l'i';.;;! of t'.,.) rr.d a r.alf million r!o 3 .ir r?, '.:hich x was 
v-..-r< rr\hl 'o-'^ f, period of two end e h.'.'lf years, fnr? 
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Ter-'.n'-direct ^5 

•'.crooir.tG Dc^n of the collegG. 

Q '/o\Tr expori'V'.ce In .'rarlcm, have you lcno’:-m 

dvrli-'T your liPe the petitioner, /irr.orlco L?.uvcr?.3? 

A I.i C''itaJr.lv have, ycL-. 

0 Ko./ lon 3 h.ave yovi loio’.n him? 

A I v/ctjld cay I hav'’ loiov;'! Americo eince he v:as 
clyht, nine. 

) chorio.: th5_'.: p.^rlod have you .'fico iefiovTn 

otl;c-.- :':;eirh/er.': of the co!.-ir;un.iv vho ••ere fe.nrdllnr vrlth 
Americo 1/3 uve ran? 

Pi X e^rtc-lr'l;.' have. 

j, lM.‘i.‘ei';jiTiy ••our io’it ior, hr.oic aor.e i’5 yca’/e and 
more, to the late ir30e, rio yev r-^call at that time ’.viiat 
v.u!:- the v'oM’tatIon of Ameriixj Lluveroe in this comrAnity for 
truth end v<-racit-y and depondahllitv? X am not talkin'^ 
r.’couf •no'A'. I am t-alkins a.hout IvrV, '53 oud '59. 

at be o:.’. o C':nti..uum. Americo war’ Voiovrji 

origin ally r.r a yornv fel?-Cv:, as oyrlet and so?-t'-contained 
ai-id ;at;i I'V a *.rl,.;e ar.y. A.? ho :.ot more o'ld moi*e involved 
In etr -’'--t act I.vitI".", I viii/:!: 1951, '52, v/as the hciSiib of 
tiio u.-:/! of druoA C'ld canh fl'ditI ti^: in Ilfirlem, and I think 
ho bO'eame d "rci/ij’ I.v/olvf;d e;:;] at the,': f't’int there was a 
ehanyo In '■’.:a roc ter cod ye racT. .1 ity r-.o a rn/ro ncjy.tivo kind, 
!•<.• m i o.. 11V <: t iy ie r,;i'; i v o. 
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X :ir,: fal'iCinc ar';£V the clionge, the 

-nor..*,-^vo, ax-icr n-i bcco.ru., involved in druco and the kind of 
str-'ct activicLoc, \:hat wac his reevtation then. 

A ;.i thc.o point he vaa li!:c ract other C-uyc v;ho 
v:cr-: involvcl in the .atreet, invcLved in vain.? dru?s, net 
to he tn«rt;a, pretty ahaky, X vxjuld aay, using the street 

vc-^--.cular. :Tat tc he trurted. 

ri.rl.ny tV.e Jo.ot -j'-rec or 'evr y:?.ra have you 

earn A:i.it.llav ''■■'L;.’.! c.ernin.g u'.to contact v.’ith people uho have 

IcnanT'^ ’■..orked o.acooiat'r; '.:i.th and oeen in 

ooitact uieV. 'r-eri'-'o T.luvora:'? 


VJi.’.t hr.c teen hia reputation dui-ing the last thre 
or oovn’ year:' ar.e vavit is h.in reputati.on ncwshiong the 
rofii'ii'.';''ity oA y^';Ople who 'iZiO’.: iiii;i .:;or trv’th and \e'”«ioicy. 

■ pv;. HkiT!'’! T.i the ‘-ouvt plea-ae, I vxruld like 
o';’ ■‘ft o,-:'/ ’.oter trCtlror.y other tViOJi relating 
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tc ! i.nc.: hi. ; 

I*- 1 ^ L 


crUTv'T: I take It, end T think the only 

■•.•.e'l: J e-r.a tel’c It is t..al Lluvcr.'tC is grjing 
■•>•• kn O ' 'iri tliJs case, inhere that 
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2 

1 ,: ri.ir: r-illy coilco a crUanal 


3 

I c:.nrocJ:ov cvllrric:-^ v/otiid tc appropriate 


4 ! 

I 

cot It’.- n^:: t:-cnoc.‘ Iv covli poooitly have any tearinc on 


5 i 

1 

{•!•,<- ' • li lch. are prin’.-i’'c-.iiy in'/Oivr.d i:i tiiia oea-iing. 

« 


1 

6 1 

Z,\ a.-yovant, I will rive yon a ocriLi.noir.g ob.^cction, end 


7 1 

'...-.' 1 , ••' '■'■jur bo CoZ-Ihc at the oT 

y’^ •.i i. . * y ». * • j * 


s ! 

! 

the c 3 '.:o. '.•■ '.:oM prefer to ta'.ce Ir. and '^cnl Mith it at 


9 

bl.o c:nolo-io:. of the 

• 

10 

MP. HAM-iPR: V-Ai'-/ well, -your Honor. I assume 


1 

11 

this anpi!.(> 5 : to any otiier 5:i:rl.lar charaetpr t ssticony? 


12 

vr'’’v r.f UiTC: It '..ill, a.'.'-'l X v7l 11 ficsumc that you 


13 
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\111 .aho too pyt!io c' tlon a:r‘ the stno rescrvatio-i: rights |- 
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to .f; 0 '/o to '’ 01 ‘ihe ".rp rosor'.-‘,cl, 
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yy.. H.V.'.’h’R: yov ’ory muo;:, sir. 



rtl. LF.VAL: I oou.ld like to add. your Honor, it 

• 

17 

j lo being oyirrcd, as your lor.or sai.>, ntth respect to his 


18 

i ver.v.'.i-.v;- an dep'.'K-'/rilit y ow, ?.s of the date that he vrill 

It 
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j he tesbifyir-.g oeArre your Honor. 
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■fk.: CnilHr: Very n’cll. 
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Ho you rec.all the question that I had put to 
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y oi.r? 
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' A V:.-. HL'-i X have ooiTtact -.;tth other people. 
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M Vncn • -’error, what is 

’i,-.-^va::' f^’rin,:^ the last couple of 

vp.-- 0-or r riyeh riKl veracity £:.e*nt: hLi wnicnilt-y, the 

’'-■/irl - he ov;r; ciccl ■'.loriC.'! with. I 

'* * * "* I 

A ::•/ G-.-.peri^nce in the lact tv>j yearr Lc in 

iv^ru^o. the one bana, I a:.; iiu^lliar ;;iti) eoct of 1 

AiU'-i-lc'''e r, .oc r.U’te?, lr.ac".”ch ar they ver-' yo’Ttj peopl e j 

.-•-o —7 or toe came ncMhcorhoo'l wui T haJ cortact 
vitli tl'.EK li> 'V vai-lo-':: v'.'-VJ =■ corar.OTlty loort -.r, j 

Pi-^rr.r rlo.-.ra .' nJ rf,"W h'.-.; . : znl c'-l’iS oc-nclorr.liy ar they j 
,,..■.•0 to rL.alav to::ti;..to:cna. S-.-.ral hr. -, te n 

to I-avAto^.a an- Gf>an a-a ttty'r.. ta r" !aa«.. a-r.: I j 

'•n.> \--ri-cA :u\d X e.r-h: then aVo-t people v;ho v.-c Vr.o\f r..vtv.ally, | 
:;ha': they're doH-*. I'any oi' the people vho come hade anrl 
have ce.i '1 to me hot7 chc.n:;od a percen Amerlco has hccoicc, 
lnv7 much uver-’ icetense he ^yac with hlr-eli: coi with rrewth, 
hov ..oeh :iore irtenec he wan wl;;h hlc self-need to -ixjw 
and to lea::n hov; mnoh rrore he seems to ve-derstend nlen- 

col.f and also the fact that he had h-‘-n hel'fnl to rotr.^ of 
the other people in Inntltotions i;ho v-onld not. 1 should 
say. he as carahle ol stay 1 .n:i in teneh with current thlnrs, 

iltcratve*'. writing, £rc-.;in.r intellectually as v.’ell as 


emc'olo-.ially • 


P' co.-rclon is dlrectel rerticularly to his 
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!l 1'^ r. 

2 'I ^9 

I ibi- trcchCiTlnorn wk! v^rrcr-- o 

3 “ ^ vncthor ;.,-on{r the 

J t-J f ' ^'’1 ^ 1*^ Y » * * • t A 

' ' .. ‘-r.ox; r.±i:i »;r. -i 

, , ^-'.iJ'-.rc! a ,>„r.-on who Ic truth- 

I ^ - -r'"-'I;!able o>* r^f- ''’-itii i 

I •'•''• -^''W you raalorotG Oh thst 

I C-'-.-M-t? 

j 

i l ^ Lilly over t-f'r> I'l-'i- 

I ..-0 i.,l,.l, 

cib'-'li’t •'I u ’o^ . . 

■- o J .ir J.,; r. Porcon '..■'ho ic> --en r-- ' • -T 

•' -’■*■ ‘^ '-.~nly truth- 

., -^'1, cUi-oet. 

' i 

I i-w -jTv/'';”,: 

I --.renor quortlonn oP thi^ 

v/ltr.o.'^r, your I.b.eor. 

. your Honor, 

jl ::0U-r: Th^-Hc you. 

Il ■ (‘-Uuooj; o:;oucsd.) 

,1 ^ - i^.-’.-oLonor caj.lr, ProTcnror 

jl LOO op: , Her ten, your IJonor. 

jj J ‘J lu p ir G "p '■'^ o T* 

J ■ - . h, cuiZo.d !ic « wUncG.-, laving ' 

i _ .. “'■'■■’'■■■'> ■'•■•"tlfier-; as fallows: 

Il T*f *«* **"'1.*''■ ."I •>-•*»• ..•»•.*». 

. L.-.:.,_u.. i-.T,'-; yy LIP.-'AL: 

I 

I 0 ' 4„ 

! ' .. ■'■ • Pir’ 

I 4 -Ll. 

/ •• -s. 

- o.iii >-.'.';p :.oyoT "..' .-'-.ti 

..ol.:.oge ao GooU-tc-nt 

-J* o, ul.ovory, gcno.-al '•.L,-uif,> , . 

•- and nouo'^r.aoter of 

' doroitor]..,r at t;,. oollc,-. 

0 -- 

-.-I'nrcor iTortor, y.^nild vou ni, 

,^,7.:p yCUr 

-•- * .' V.I.' oypjai,- <,.. ,.x.^ , . 

, -.-o.,.o.. O, t.„, 

>:•' ca: ,-;y. Thanh you wry :n,:ch. 
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a” j.r.^ f? 0.1 


-M t!.e r-’-oii.l ycrr, b? r.lco took ne for two • 
in A erlc^n history, and I bad him in both roles, 
£^:vI cnhscque,.tly ir the role of the dorm I have worked 
v.fcn Mink v'rlrarcd him end bo^jn involved with him at a 


nh v'alvarca him end bo-en involved with hi 


l.lthcr lovoi CiSrn-r.iciratior. aval..si;ton, Invoivins hlj Job 
.-n.ch ne rs stllr l.ol liny, f'r oppinxlr^teiy ^ year end a 


na rf. 


''• •‘■'•■‘'Ir: follc'-e if-’ /'rr-c> T 1 

a., i 1.. 1 J.CO J.'j.’jvcxas toovao 

ao another ctoaci.t ml-.t be Ino.m oy the f^x^nt office, so 
th, Oration of the oolleao? 

^ i'c is probably one of the most well-lmo^m 
people in I-'rvis foll^^<= ....... r ^ t 

-.. . - ....■ .. C C„, 3 33y^ 

1-olor ho- born to. Pno„ ..oarjebao .rolnt of vi.ru, 

many of tne coll oapuce in fr.' '’'-n'lvf-rrm*- ,-,r • • 1 1 « 

-' •" pare menu of ’ivnicli A-.ncrioos 

a nolu: jol Stoiev^e .ajor have :cr’ov;n him because of his 

«ci;ivitior; c/ilh the I 'lltierl science club and acndenically 

•'■i.-n regard to (.n'.Jn i-in*. ad.i.lnistration he has 

r)oo.: of hio Job role in tbo doi-mtoi-len 

to ffbtoh ho hob rc;-.:obnlly oave^ •« ,mybo bovon or olght 

C’-JOI- dlfflcou-lob -n.-toauso of bto orporttoe, hu s-olllty to 

drt.l ,-ith poopio, orr; to rrive r iovo.i n.totoj.rfr.,,s ion ho has 

■ orn ,„,oJ] ;-..r,.., boon.,.,; of ;:or;,., o■' -a,o .oi-of-ran.-! ho hap loon 


»• r.j.n. y 7 
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r'- I':)rton-:lircct 3 ? 

Invo^v.-i liko vh-': Kontlovrfn pi'ocr/'.n, tho tutorial 

L^.'jrvt.ccr:, -o :r.uch :;-o that approximately tvo v 7 oek 3 a£;o the 
Jlr-.r.:or o..’ our Security program nceird corn-one to super- 
L; C 0 . 1 ..J.UC at Ciirtstiuo.:? 'a'.-a'i noct of the people are. 

rrone L-or a i.ur.th and the/ v'anted to offer it to hin, V7hlch 
C'.vor; hlv. the nart-r !:eyc to the cair.pus and X vTould say 
■'.'Vd-.- hac i'c;.v\d any problona \ 7 ith Anerlcor. 

0 -ou are yetrin^: ahead of u?. Are you familiar 
vrlf.) uon reputation v/hJ.ch Americo Liuveras holds in the 
com-'-.vr-ity ot h'avis Col.leye for troth imd voracity and 
d rpcndabl.!; oy? 

A "ee, X uould ra> X a.:i. 

‘>; fotTlu you describe that reputation as fully as 
>•0 u can. 

b’ell, it 'S a multiple r-pute.tion which comes 
f;o-a, lec'D ray, ny exportj.r.;c of orporlencc with these 
i-'Ojoe. [';rv;er’l ctu'i '!t body has trom'-ndou.s rejvard 

rnd vrusj in }iia. Xhe ricneral .'idr:'.'.nir;trrttion has 
tro.ncivious v-f?rd and ftciuirai trust l>, An^erico, and has 
beoii supported bv him rlyht tlirouyh. 

certain ole-’;. at of the student population 
vii.ij.. no., ll..'.; hiPi, docs noi; \;ant to relate V75.th him and 
the.,e ai"; son.c 01 ui;*. cp: o ffc.ide.r..; that Amci’lcos ha.c found 
:n .jevr-.-'ii r.'jth’ ociVi.y iiv.olvc'i .In yeneidil 
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hi'Trolr.': cn f.y.'.'.v: ^rivi hi:.:: C'::"n ovin oi‘ the .‘ew p-^opie v;ho 
hr>.n oocn i.o bring it to tlic pi>^por c-t ter tier;, be 

1 i; e'VA’ri ty, re::ifh-’u’; erh-nlnlirtratilon cr ev'-.n th*’ presi'lent 
in one ciiee. 

T. •.ojo.ld have to ::ay 'ii'e.lly ^peeking fci'.e overall 
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. ril?. 1 u'.:. ?i •.'L'jnei'rr, nriviug been flrct rli’iy e'.vom, 
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A Of 10 t:' T'O yoaro . 
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'en, ^ a::!. 
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j /.VC you P Ptialc.i^t there? 


A 


-1-1 


SOUTMEON L'tS-'f :CT CO'JRT REPORTERS. U-S. COURTMO'JfE 

re». » v » 1*0. » *»*»»»•' •» / / t <«.C 











-•Auvoro.’-i j.vcot 
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rli'i. 
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<-j'.i.» wj /.o the he.thi'oo'”. f,--'’ .• _ . _ 
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Vec, I aid. 
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iv,' 0 (u fr'.i tva::c a shot of heroin. 
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.oid tnafc involve th.a use cf heroin? 
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f {-- rc r;jo othei’ parcj that is 

C (J, J Vrf vil o r* V ^ ^ r* ^ • 1 
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bho vvedie r:o rone oP the llouLd .or.-rl would cos:- out. 
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hiij.p'r /! to oypo-loifiiil I r.c-odio':’ jivoilcl I*’ to you. 

/. I'i' ’-.’'O': broii;5hc TiOi;’. tho City. 

'y th-'- '-'.oyr: \iVto ’crovi'rr.t; t’no P.ru.;i-? 

* ■* ■- / j* * • 

V’jyai \.’'.io.i; Pro-'pori'isjy PiP you taKo drui'o during 
rc^.'.;nd -r c i' your ^toy at Lincoln H:a.l? 

Z'. ' n nulic’ayr:, over n.oir.onody 'w-or^l l bring oome 

up. . : v.v . V-. • t c, 'O'.!ti.nuj; 'y:Lng at che tin'e. 

W .‘.t '■■vna; .v.go diJ ,o’.! leave Lincoln H'lll to return 
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L 1 vav r.bcut 13 , i6 year- old. 

vo’.i v‘v.vri'; t' tiio ?;T.n 1 ) rlot^'. rrea r.t 
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.1 7 '''C. T •■'V'. 

w ^ J- fc .*. v; ♦ , 
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It ola.i ::oneone. T ’..an det.r'.;:' thirj one \;eei'end and a.ft or 
avl'.i'c It r.-v.aoi.e a hvLlt, It t/'-c a. thing that it' became 
. our i,.lr..eo a. v.’cek evd then I vojr addicted to the ucage of 
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doP";:-d'd . 


• » 

■ 'Ithin t. year nTte 

~:c V V; y li 

'.r> on I’, dally he 
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A ;'v invents '-’••'•*'0 to ;:Lv-‘‘ me e. I'ev: dollars 
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X vrr. . e.ei'-tvr'tly C'-’i"*" 'voey ;'>’-ve me \?riafc they 

cor.ld . '■-■■(.rco f'ol'.ar.-, foiiv-. Tiiey \.'erc op ti^ht at the 


Eld th'":' Vrio;; yoo vrere on dr’.^irs? 

V-r arc; r-o. Alt r jh-r" 'Irst fo'-nd cot, this 
’.■.a;- in tin-ji I i':'.' to eo to tlio hospital I wotild alvrays 
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Li:iVri*n.C -iJlXjCC 


'...r’.r: v,.c .l-. I c.:> a ’■ av;-/-.:*-? 

A Kj, -tv, no, •: (li’n.t. Av, that 
• -UV-r ioiir cxoor;.jnoo 19!;6 dtl yoti tocu -hat 
a ;-e -.; 07 \ uho vaa a oviao cntltlerl to a 
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I’r " r V y ' r', 


■i- -Md laiov; tb'at. 


•"i cr;<- j of v.rv ainxrt in IfaO, did you 

P VI; ly ai. cixy i: v v ha/o ■avdluy j 'a^^ct thp 




A '"'vannic Authority. I i,.Mi f..il C.6’rr. the train 
tvac'x, rueve:- trachr, and i-activ-d thro-; riVt-, and I 

• i I t a. 0J' hy tj'jv.a.CiO of h- lofr'n 


t r.;c t?:x;c 


I V.,, you ca.rric.'i the laxv^yer*” 


'xln'v;:; card Iix xt n* uou’ieu'^ 


JX.C vox: have io in ycur ’xchet ut the tirco 


yoxn- axvoot? 
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^ I j. 11'/ 0 1 a ": 


:v iiG the yolLoe tt)r a Ir '■/'ir an^i 

. ‘'.hG lc'...'y'jv'e ce.i'l a’i<’ he ’■.’'a.': i'ifitcGa per- 

iv.'.r.'• h'.e Ce ’ll:' rail i;;/ op''j'.ine etc.fccricnt 


^ . 1 . ' '. 


pevil.X f'rha i.t oicai' 


■ i.ivai.Mvii.aOi/'■. r.i.rcor. ‘net on i’.ic : ari oT the 
ic-,. wc r. rc r.,-yarri O', j dor the envo'-car othis h'Oivin,'^ 
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i. . . L'jy: 
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, oho in.vat^ orjjanir.ation tl-ero and al.^o to participate in 

pr.pyra-' ci.-.t .Pmorico and olhcrr: opgani^oc ; t the college, 

profiran.-^, coniVroncep, anc thinpo of that kind. 

J:cv 7, i;aco.; on yorr Imo-lrdgc of tlie corit-ttnity in 
, vh, ioh v.-.r h.a'r '•■-’'-■rt t 

I . .r. A...io.it.o ...huvora:; v^ork, and cased on 

your of pxoplo './ho ’mor.? -.lim and oho ha-e a'orkod 

j with i,i- :n.I xrho have bc:-n familiar vlth his conduct, can 
-ott -at, to the Court ^/hat hi:: rrp-tatlon is In three 

[ ..Lui, .. ior . a’-i/o arc. vcracLty and r'cp-ndacility? 
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'■ zUr,, or tu^„„ I , 

-E ccn say 

i.’.':j.:(;,'it;lon 'ihnt to nv ’ v^o. ' rr’^ k 

' •-'iov.„rc4c« h- done coninjand 

"J'-' l-ennrii. tj,,. 

.... o, thoee s-ttlror 

^ to 

^ to to,- «.o ohttrvotlon that 

ohiVn are ,. . . 

— • i.ijt._.i tno.vQ i.^ /> ^^^ o ' 

^ — t o. ^nsplcion 

.,o. 

-.0 ,o”ln place.-! .;-or Pcr.-ror.e to o-. -v.c;„„ , , 

-•...^c..je xear-er- 

"I'iip r '-' 

* • ' ' t .• .• C.iiC; roroonf- .,.,1 ^.1, 

t,y teovlejEc he has 

t - .c ^o .00 5 coth t/ithin fche cri-or ‘o t- 

^ --ri...or; j.n terns of 

ii'frc-ros there and people in 

... , ." CT-cride to ;eorl: wit 

that hr- whUe he 
-ne ctid, ^Mth ne et-’rnt cro-ps, 

othei-s v-ith whon I ,,.... 

- -etn ..ir,, at ir'.res College. 

-I . l.ilV.'M,: Tian'. yon. p r,..^-.- 

f- r.n.er q'-estlons. 

' ^’’cetlons, :-0Mr j^nor. 

Jf-. -'..I ri.tht. Vhrnk yot, ?5x->Passor. 

('■'Itness exo-terd.) 

i:,'77AL: "’Jir a 

‘-u loner r-ts, poor Honor. 

■'■'• :h'\: r.j 

Pip.''-e, at this tire 

tne resno’td ent v;orir’ i : ...,. ^ 

-...r CO o..er rnd have denne-^ marked 

in nv"dr’i'*( ' >1 j.. 

Oi the Ihrntley hecrinii; before 
^^Hvldvon and the trial traneorlrt. 

i’n. y-vv:\jj: fJo rV- 

i-.o c eol, son.. 
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':r^;o l;h'j‘o yo>’ o JTor:iyair::v thl::- ioiVn-ir-nt, ftr.i it 

to ' 0 that ho c'oc::nM: Iir.vo to cotnc In to prove any¬ 
thin'-. 11'. ;.r :-,n a'.ioncrO poiven \y.'.o ho..o c.lroo'^y coon found 
y’.’-'l.'- ly ..'hetC ho ciain’.;' to h.avc bor'n taint; ;’ or invalid 
ovi'l vicO; <.r. 1 oo yon C’O fer-^ari in this collateral proceed 

4 

iny -to c’.’r.to.ir. the valL'iity of the evidence rpon t.’hich yoti 


c-la i. h l.v con -'io u j.on valid ly stand .o , 


’■o’-i’-; a?'. 1 not his. 


The hvrden 


Mi\. : li'lth respect, I sncoiit, yonr Honor, 

that a.': he is the pot It ton or, he is the prorxjnt it of per¬ 
haps a. nspacive proposition, rvi; it is qnits tr’-e that 
tee ■'jse Icvt Is, the ev? ’ ntiary standard., of conyse, is, 

''Cif o v. 'foor.oy, fair prrpondoran.ce of the evit’ence. 
f shoi’ll ray thin, that toidcr Lcjrop v. Tooriey 
all th.at need he sho'n J.s ti':at hy o fair preponrVran.ee of 
t Iie cvld-sn'ie tlie a/Vvission v;a.s vol’-'ntary. 

I.O'.’evpr, i'.i this :n-<.''oer;'i’.nr, I TO-’ld so^post 
t Jiao ji; is thio petitioner’:-' hvrdrn to shoe/ that there is 
lo'';: irhan a fair pr-=:Con.;ei’ar.c'- of the evi hence hut, as I 
say, you7* leon-n', X ..'ill cry to brief that rs beet I can. 

TrJ’ COTh:; X -'cn't ti'ilj'i’.-; that's correct. You 
sec, b-,' heini'j a petitiJ'ner ’ne doesn't ass'v.ie anv burden 
ti'.'iy : ti*-: cion by be’e^g a defendent lie a.-' e'*r.-.rc- a. buivVn, 
jv V-'-h'.j i\ :>f!titrcrier a]l h-; '•’ces is to invo'r.r. the v;rit of 
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Cin,;e tl)?. '-.‘v-srlLMlIty oT pctitionrjr hac tern 
rl.'-. -:ci In I.cji'c hr-TV-, anri thin i? a Di'oc -«din{r 

■i:)•va.l '.:o t. 'n-i.r.ln;.,! pro-ion, hie credibility is 
un ieen:: 'n; thuc oonoext. T oroPrr to allo \7 the 
chr.ra.^t VT/itneesen* tenti.-on/ .-.o etard. I -ion't think it 
ehnflr, : iTi-lcVccn, and i ’ von chm persna J.-: r.'ip that I am 

In iv. ,onr i--trial hrLci’, I invit • yon to do so, 

brrt .:c .j.r ;.e X inov, I t-iLnl: that ie the correct vieu 
and v/lJ.l erand on that rnling '.'nines yon otn persuade 
d'O to the '‘.ontrary. 

.'t'. }£•'!«rir^p.: Very v-ell, vonr Ifonoj'. 

1;.001-x"-': /.ll riphfc, ^.o ithead, I'r. leva!. 

Tivcc'ee :ic. 

i'.:i. L”’7/.n: Vonr Honor, X believe that in rrany 
wave 'onie J.:' a very si~ple oaee in that it ie a I'actt^ol 
cute in t.-.r. e of its individnal Paete, arr’ I think that 
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,.0 Inc piiiii ^.]j.,,. , . 

-• -Acrea, thra*! it world 
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-’ '-c-IaIw!. vycner than 

•-ne root that hir: conres.-'cn - a- . 

. . . _ . ^ confession. 

o..n-r nand, yen r Lbnor Pinxs that the 

defendant !■■; ’vn-,,- 

j ,,i La .,'j, rot worth'''' ') C rnl r A '• 
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a lie 


- -- -1 ou 

—ne .rl..or'-a^ c.h-n your Honor will in all 
-:i.-..cc,l ..nc ine oth^r -^ay vo matter ^.]^o has the ti^rden. 

l) ^ n/' f^n • • V,, V.. 

. de-ply a-aicted to 
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C- hi” iii.-: i""*!;!.'. thr tlfr.c oi' clio ooniVasion in question, 
•-•hT/c.” '.iliv.r he '..'as in It \7ar: a Icrftc 

h-aVilt. Kc v;ac at that ti'ne t-J ta’.'.lr^ i'ot’V 

to -Viv.’, i.ajViitna h.'-'ioin j.-’noi;:; a flay, ami I thin’.: on this 
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rlerl.he ’, a-vd that a cc}".-;::-:' icr t;;!:vn ’nc. r tiioee cl r- 
jv;.''';:t:noca, •.•.■j-ier th.e clrci'rr;:tances oT a Tvll ot* 

qne”ticna ih’ll tlscpletr- r.l~ht, ''oliotro'' at 8 in the 
.r.oinir.f: by ir.t'-rroh- '-if’ti perlo'’ that, la.'ited for 

an liO'.'r a»vi c.. naif, by c. o''v:'on in t!)ose cir.nn'.stanccs, 

”'i 'ey * a *.i: of .-le.ep an.-l foori I’or an 'vitlrc 2^ 

■lonr-j, -oiiao I’a-h a aonfcL'eiGn is not oonsist'nt ’.7ith 
al•/•.i.’.It'.r.l ::tar s ’(./ './hloh \ 7 c. jtv'y.-; voimtaviness in o’^r 
conrt:-'. 

I •.-oni'; ••av, vo.r>. Honor, th.-it tiie t ast Li.xmy of 
’'an f-.l.-i sln.'t-ri‘J., '.’ho ha'* very ir.proc.t i'.'p. cred‘'nt Uils in 
pi'-’clooL',' this ar.'.a of ertfortisr, rbiO ha.'- ''-^vot'.^ • r'.'*ch of 
hi;: tj \:ci’;chT‘' vith ( r”'; 1ms u yrert ”'-al 
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o [' r.v.. :!.:a.l ■'■••ii.ilL^rLty ■■.•irh ■.hi-, sympto.-.c o n^rcoulc:-: 
fj.';yiio:;3 mi''’ ciic fcc-l•cVir.;; ere ‘'•r-perlono';:? if the 
CO”!'.;? or r.t,.j-cot; le.-’- a'’'Met Ion ’.7!.tl!r'rf.:v.'a] palne, that the 
eti;j,':'oriy g Cv. 33lac;r.;''ll eiiovl't V'-i”/ ii>'y.'i'liv in 

yc'.'f G’Oiirei’O.ticn cT thlr ea-te anri that it enpports 

-• .li’v ra;: ' t v'.ojt/ ’-ith r.:”pcf.-t to iii.e t e.'.-tlo.oj'iy a/cont the 

p.'* I r \! i, t r- ’ :'a 1 i.'*^ e v ■: r ’/ rr -p e c t, 

Ik ', T. a-o’'i'j lil'.e to a:!d, ycov Horor, fh.at .'‘.j to 
fr-rny oi th'^ I’'e.-T in tjiie caue, there is absolutely no 
'n.r:invi;, 3 . stipulation ohish vas c’iled at the 

hof ''•''.1 j.np oj.‘ I'.i.e o.'t.'-'o a.nu ohic!i T/a.'i reoci’’''''! a.s Co^Tt 


K..iiLblt Ho 


ihov’s that tlo-' Oi'o-^stioninfr ’.rent or irt'r- 


14 !i 

11 r1.tt':nv3.v all rlcht ).or" Hroo shortly aft^er the aerondont's 

i oonllnenient throughout the nipht, ar.h the tipulation 
16 , 

.?ho’./o niat riis arrn'iivnt C’O't: re sle^'p thix)”y:! 0 ”t the night 

17 * 

and that the C-anc’-A dinaily ocourr«''! at 3 in the fiiomlng 

13 I 

I talci-..'- on-' a:i'l a ha.i hO’’r.; at that t1.ne. 

' Ho'.;^ on the reco'"! before the Court, I v’ould 

I - 

20 to yivur Ikvov th.at .'t is ar, alr.ost inerc.-ipatle 

j oon sir’s I on that the '.! sfen’ant, In the con'Mtion in vhich he 

22 

ro'TTl hi't."elf that nip’ht, ■’•(! r:ou yivc a volt'ntaiy con- 
j ^ t;iat toe eon'tossL'. n that r.*as taker. fro'’,i h^n r;as 

I 

21 |I rot t ■'-VO ’.u.S'c of fro'* .rVli and 'Y'--- choice'. 

4 

j 

25 I ''■’‘ oer'r;r, th ' f.eIr'/i-iant 'orn t^-.'tl.-ony is 

I 


siuTHrnN ninri !ct c''^jf»T R'iPotfrr.p^ ii.t. counTHoute 


71-1 «V 
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8 i! 
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( 

Ij 

1.3 ; 

14 I 

!5 j 

I 

16 

17 


IS 

i( 

!l 


: o ..n.'.r.';: wile:! f.prt Le by yot’r Korior i.-j 

Gc-ifbiUty rvrn tho-’c:3 it is v-ry firmly citpparfc.:.d by the 
IcOi!^ rii,' '■iOotor, c7';i ’/our I!onor, of covree, V7111 
hr'- v- to tc'fc l.bc-t Into accorr.t in oons I.r’rrl^O the CTe'<l- 
- ii'.wY o. «ricc . I .o»’S 2 « 3 t tl)ut it Is 

n”lt : ^:-:crc.orr!in.:^r/ to ]K;vr the kir^ri^ of people -oho have 
'•rnr to tbp tro-ibl.= of eo'inp fio\.T( to eorrt v.o t-otify fts 
i'- tii.-: Ci^e j'p jr; a prof.' or from his colle^'e I'p in 

foo'vilceensie; t:;o oth-r p-onle xrith v;hom he has ^A>rl<ecl 
In thp comrr.Y.ity, T^orkinp vlth ex-eoiv-icts in an effbrt 
to roiif-bllitatp them. I ./o-ld s^r-p^st that Ml of those 
people 1.0 ''' j...vrji v.;ry I..v-rp.'^.pive tp'-tirony f-s to the 


people: 

In"''' j.'iveji 

V(:TV 1 


Itin.’’! o 

f Tci et er 

of the 


is no:; 

o':-Up of CO 

jrdpe. 

ciiM 


Corrt have no frar oojio.mln^ the -lependablUty, honesty 
c:rl crof ibllUy of the n-; ^merieo Llnveras, after 

jn prl'c-n, on:, n^-c after some '■'r’.vy, very 
inpressive attempts, cnoocssfMi attemots to rehabilitate 


20 

hi', 

self. 

21 

- 

br, tl-s. t re cor 

22 

his 

test I. n o I'l y i r t r ” t h f 

23 

In t 

•n'-e pain of vith-'ra- 

21 


■t'eninp, and th j.t h 

23 1 

II 


'•’Iv r': yo’-, 


!ou’He,.N 0,ST,,,CT CO.,,.. «. ro«rr,„ o.*. cooRTHonse 
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con:;v; 


(■ <r; u::!' yc' one oj' Li;') cjnGOtionf?, 


® i 

7 

^ I 

9 

10 

11 ii 


Mr. naval 


I .'lil hav'-' to them 'ey caytnr that your 

'i' t Loai/icn to nLr.* cato an.'' yovr boll.ex' in. his cs.'^o is 
in ii;.Trir, tact iron la. 1 to hi.s rohe'ollifcation. 

J/MVAL: i'haiil: ;on, yonr Honor. 

CCUA'i'; /jnd 1* ha vs no rovbt that thi.s .svan 

has I :-.do a -.■on.scloi-: /..nd in.to.111.rent ahoic? to Tollov; a 
'liff^rcnt road that T;hLoh ni I'D re-natal y lod him to 


'' r 11 -a 


an-. 

1 he has 

.'ill the 

ec rma. r'Kis 

0 1 

an 

o : 

the 'CO!.;: 

nity . 

He has 

been 

able to 

A- 

.;’G. X 

•liii .01V; 

‘.Ti'- ly lf;rrcs 



r»’'c l; i.:' pc'., ’j bshin'' ii’m. X -lie .mv; lonr ly iroros.secl b'"' 
that. 

h.s has t’-^: ciricd to event.s v;hloh occ-rred v;hen 
ho ao.s a rime C'.ddin; and v/h.a". he v:as trnt'ortv.-iate.ly Involved 
in orin‘.r a,.! act ivitias . 

iiO,''. can op .'■■•n tnat v pensyin. wh'o ha..s become 
nhycica'ily adrected by a vice oX that ’:ind can, by virtue 
oi. r.o'b::("'.C'—is. 1 y 'I'chac l 1 i.trtion, ro rimiarove his orcdl- 
ci.’ity tiiat s.ho or 'MciUty i.s r--troactively valid and 
retjTiaotiv.My f'l c\.'/o to co '•■jr a perio'^ v/'n-on he was 
afillotc'’ by the drne habit? 

I’ai'c a ro,‘*.:'r(.ioc’. a.l oholic and n r.an \’no hac 
r "..t’'I'n-' io'. ept pi’i.- Po*. o i' h”r..’-n dp.'r.adation 


O’JTi.i f N O'-.'" <-T C'-'unr r lO T' d'. .• s. COunTHIlfir 


i 
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hC: ciT 0 , &rr\ oc. .)oi>AC Alcoholic:; Anonyiroiis 

a;: I Loco a d i.ctinrnj.r’hcd Mor.xcr oi' the oocinuTiity. That 
bar? ■opo-.nod ■'.n ovr cointry. in fact, I nr.ncn^tanrt that 
eh'I'c ' '• of i;h? 'liitcc Gcacey Oonrv of Appeals 

cue ^.-hc i;rnt inrooc'n precisely that oxpcrionc».. Can 

\.’o ::ry fh-o n.-rlod oi hie llPo v.liLch io mar’ced Ly his 

rcIiaMl'taoicr. -vipo.^ ort, to the r-tont that it '.;ar: rsstor- 
In;: ■cv-.-i rinio pv-j fnic. the rrhen he 

ear; aiilcotod by alcohol oi- '.rrpp, or \:hatev'’r -^Isc? 

LFIML: I.'ell, I \.>om 1 o yc’r Honor, that 

tile _ ■'o v;’i:ici-i yo^r jirror j.\- being r.skcrl to Jnige 

Me en.d Lbi.Lltv are on ratii-r itenre. Th« OTst 

if.cortf.ni; arpeot of hie ur.rrLiiiony goor to the kind of 
pain r-’nat he expc;ri';'.'’cu dvrlng the nifjht of deprivation 
or vivog;; rh-rlng iiv? ■.-.■■hole elcep.l ca.-’ night of cv.ectioning 
by tl:.- police, .und vdiile there ie no .-inreticn, yonr Honor, 
tiiHi luc'- i.v 1'V;.0 'vcic i.e c-'.ny e'ayr the dregs oi' tl^e 
earth, he \:;'2 .sLort as 'avrehabllitr.table a character os 

in'..’’c 7. '. H ' vv.-,e a dr;:i.eiv to dr’.’,';: a'’riict and he oared 
f'-*■ noinlnr at th.'j c tir.c boa yottin.r his rerrt fix v'hen he 

L'fects the qvestion of 
'rectified as to the 
::pcrici:':''.d jiiat ntrh.t precisely, 

. • ;i •'a:; mo;; n i.vpr''".\r.e a'Miot. il- can renarriber 

« 

iowTHr».». i?.,Tr. cT ccjn-r wroonTf rs, u,». counTHOus* 


It , anri 

I 

dcri ’t 

'•V, 1 - v*- 

v.» i 1 *..4 It, 

that 

T* h ? CC.n 

he 

bell 

cvccl 'll 

)on h 

f I'in tl 

.at 

1*1 n 

xpcrici 

d 
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one 

l.h-'i. ,..r i'.ac •ch-.i- ooTore, ymr Honor, oi^, crossj 

oJiae nr; enpport.-'i hlrrc?olf onrlnr; tho^7e tines I 
‘'> H-i-rif.-, by i-o obcn'los, i.'- 'In ■■rvr:r:, by dolnpl 

^ viic-i. lie Cv-'-.’lri 1,0 „ b , .-'I to s'.’opc.rc his 

hrhlc. He hi's not hiiien that ra.;t, an- I vonli snfrgest, 
•nodae, tiiao there i.2 no r.tE'.don not eo bel p?ir- 

e''lv.'I ^ V',-.rn nir fc'otir.ony l.o so 1 'iri.ily snoporf.-rJ by the 
i..ao^ooj. (;V U.^r.oe tr.'i;: so;:irin his c.on '.tion vjorl.d 
ncooscarily have had the pains that h-’ described. 

-t. can See nc reason -.by yroir Honor \x>vld feel 
i;operLcl :o rn.ject his o.-stieonv ao to hov r.it 

"Hat; Pv..! ni.t/h;: of q’’'';.eicntns. 
U/i'iiT: Hell_, cn.o on’ner n'-’-estion. If I 
recall his tescl-rvony accurately, he aslce ; oh -ore than 
one occasion x*or a fix. II, needed drt.-s. He felt the 
.icvi lOi ther. :Air. did he at any tine say to chose v 7 ho 
"/ere ales > uo hlo t>.at ho -tas hin--ry, that he T;as suffer 


inji? 


>.H. Jiir/n.',: He not ivn.n-’'’, vo'*r Honor. 

■•..If. :i'j had -’ilarrhea ond so ■Porth -and so 


on. 


!:!<. Jf 

::o ' In )‘;ohav•;> -'at.:s 
'i’;:'-; fi. ; 


Hot only vas h.s n.oi; Ivsn-^rv but he 
■a* nc”.;rotis, 
i-’ld. h-' fairs an - cor.rial'-.'; about his 


• Vi'. 


SOUTHERN OUT. ICT COl-r.T „ s. CCU,»THOUS€ 


« V 










M 


to anyr,o-!y? 

I>r.V.\J.: v,.^ ,. . ,, 

■ :'->nr Jfcror. i .u,„. 

'■in rtr . Hone 

'*• ir th^ rooord of rh 

or the prior hmrlnf- k 

^'’• revorr co.ohe niarig 

.‘■■'C" Vr)." -n-iro -rv av’oi* 

•- ‘"Onr or the 


I; ' ■■• ’tiTO*■'.'<•■ hi j 

-youoo 

, • ore.t hir.o and di'^ . 

‘i v.hn-.-, hin.ls of 

II -OlicT nr- 

I "" " -j have don^. a,, , _ 

I v’'>'^‘- *. and I at,; y. ^ 

trTT’bl f-hr '-o, - 

-- ..-.o vonre vtth thea^ l-jn,j o • ,, 

I bor-an-r y u -••Jo. alle/^^itions 

I .■» ‘i- X havp o., 

I •- j i'lfjjtly Or X7rx#n~i,, -^h • •• 

lr-:on X. ^oave 

to r-u, r think. I 

'•'^-•- -o.- a co-.iri.io-,; or toetlrronv lIm I 

^ - one pjiLoo dir^ ,. ,. ,, . I 

o- that th.-y .k.,,, , 

’■^svr d:me. -hotTic riot 

-de yO :....0G datr^d f-Ji< <- I 

■ '•'’■»'= «>«y did-th»m. 

• “’■ ■"' ,,,H ... ' 

xa., to rind th^e I 

'-r%r. 1, . '•let one o^rron I 

‘ '.'dy ’yin.- Th I 

■ ■■■ I'O Of:;v;>,,.,-r .,v-... 

■"> ■'■C.'-’C it. /„., , . 

be ionnd ... , | 

arain-^- Ti, * * police 

t, Xlm-oivis. ■ I 

-h-rre ie no r-.’^-!--?,.« j.- I 

-y tliln,-,. ,;, . "" W«nrly 

.o,.. 

‘ wu..,.rr;reea -in the v , 

have triTjc^f--’ h!« *. I 

■■■..••: )iit ..[-M. I 

•-*• •-.'fnoi.of:o '?ere / 

•'--i’. (..‘OU'VI’; T J- I 

- -ia'.'en'c *•'’,••-> *-i,. , I 

‘ •'-"••ntcrfpt but I 

— «:^-<o„TMcrc.u„r„,..onrr.sosro 

* “ * cou»»TMoose I 


hu cornpiamta 


18 li 
l! 
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cones orfc O’" thr f f- 

.. ^ ^ t Iranscrln 

.•oat • J w 


pl'i Ir, u;? ,■„ •-•, . 

’-a,, 

‘/iJCtC 11 ''* tv«^* -»j r* f' ♦ 

*• • v.c« . 7 M >'•»%• r^•4.V^•4-l- 

... . ^■•••It, jn&c he h;ive 

o j.arr;.,'a. -1-i . 

so On • 

* these events 

^^0 s.-.reP’ore^^^ v,,, 

ovr,<,f „., 

ont!.r ly ..•,■• 

‘•-n. i^y'AL: £ ^jovl ] nv,, .^, 

•-•^V, -onr Honor, 

un-r! r noa.n--: to < 5 ,.-^ ?„ ,.■.. 

.. " " ' -<> I lea the. 

ot-.. .or ro, ,. 

^ -’ «>•■■.; OJ ell, the 

. '-” ■'■ ''~ro*e^, .-or;y: 

■ Chet he y,;,e ,, 

State of *. 7!. r,:-, r] J -,.I _ 

^ ^ r*r> *% 

‘^rirl I vs ter to the testl- 

^^7 O.: -n csctlvo Herartlanf at: v^P . . I 

Pi-..-s- l-O and 200 oP t’vj 


H (| 


rsoors of th. ::,ntley !n 




18 |, 

li 

19 I! 


20 I 

I 

21 II 


21 I 


, ->':r-ctivo ' .,'>1^1.,.,.: , 

■ .' Oi,I o i’L'■•()'■>•.- ■ <!,. I . , _ ., 

o- I .-•.ic’.L as the 

SVe-l’.no a'0%..,- r--,- ;-V 

' ■■ .. - 

Pt, ini'? -Vo- 1,, 

^ ■■■^ .. ppother ■H.ot, and 

Hcrartlfnu saM a-',fr on 

.. < .'fin on i.,s.r.„ 200, "Yr-a, he 

v.'as tn o ' dv'v.r;,. 

'.. pverlns v.ore on the .shot 

fie h'Sd o ».u...... . 

. r. ..a. ’.-.--arinr; off th-n. 


-Het s't'■ •"> Po.~N 1 

• *’ * *» *V . . J •;y\ «*■ 1, I • , . 

-jii’ roth these 

l-'stc'.-a,.- o^t'-f' -fn '-hJ ■ ■ . . 

''• •n.. ,,! i.r^, ha ,’- n ■< •od 
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ten. 

ft ‘■■d to 

»' ‘Ilttlo 

the j 

ile • 

'■'tx:- tVir 

‘i tff.d . 

y. i ck 

}:t:t 

they <'. 

'.'..ncv»l'.dj 

:nd t! 



couy. 

i' • 

I fi. 

■ ylad 

that yov 

Irony 

torr 

‘ - ora e 

o; x,i 

a drt' 

v-’efi {] 

It a i: re 

t.MfJi’t V.2 

to t;-, 


i 

.r*> T * 'trm-^ 

• • • • J ; l’j ,' 4 , j 1 

• AC* 

•Jl’C’t-. 

J-'d: 

-'■cvi'n 

* *• f J-* 

hiri : 

-If (;o 

r* * < •' <• 

,•: ' • J • 

inh-;- 

:;;”oh 

ti.a 


and 




1 


-n.-o ax;.-o I- oon-ifl-lrv;.!,!^ nvirinnc- In the 

'‘-‘■O'”' h- ullljn 

■ - cxnmlr, on 

■^')»’ ■" '■ ■ -■•■■ ^ 

•■ 1 - ■’ .-lion, u.? T-oi- con.’e. 7 rFj./T 

^•Uly-nu:.y lo nil o ’ i-hm., 

• c'.nr’ -c 'ippftrcntly 

• ^ J *y*0 i** r' »*• ;• •» r 7 • 

I'll cony..;- - '' ^.. . 

- '’nct.lr, UO rnpply the 

'■J'i-■•ij.la livii the rolie;j v/--.'f rvi -w 

^ •>. thnre-ore they did not 

acon.'t thr. v> v,.,. , 

'• • rn oon.eo'jed to .loet 2erica 

til .o ,. j.r. Me/- In i;?f> r-'-jord 


i"-hin i .'» 


'C.^.rn.o.sr cou-r«..s. 
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1. C 1' 


J 

— V-h 

it on 

'ivc*;: 

‘ t Ion r: 

■.'■c7’c not 

on re.!. 

OOOf- 

i.-vna 1 


hi.:' an 

C'/OIV! 

not 

ci'o Te 

• 1 

n;, en n 


T.d'.O 

^:ar■ fr 

• -1 

” an I ' 

vol'.-n 

toll 

voi’ t; 

iOt 

X oon. 

fenrr i 

yc-1 , 

nil al- 

■V’t; 

If- " 

.1. V • 



OOUJi/-: . :u;! r-.ht. yo.:, :.:r. Lcv;.i. 


j'r. 


^ j'.’.. ..'.’AWL: Tficin!: yo:: vrri- yovr lionor. 

HAiliiy.?: ly ;:h,. yonv'; I uill he. vory 

bx rry ion . 

r':r;n:.:r to u't-': 'cr.^t > roiry of .'nrr ] -chic rom- 

-i\L 5si\ -Lhi^ artyir.ccn, T. iu:y'- i-->rpc;GtTtiily cA’ce'nGt thct 

Dr. cort:ncny t,j o.' .ll.t;/!.. He e::axi>jed 

t;-.e p-tiClenei- -.any years aCter the i>et rrc: rtWn’t even 

'.riy .v.ir I'ccor^:; to vriilv-h ivi ootilri f:o 

to Actvally i-GG'rfcata uhc pl-ycical coii'Utiov, ex' thlc 
at th-3 of t;:,. avent;-, 

court:: Wt h;t CnaCc :fiich I ooi’ld 

r.-OTlly find authentic aand tvt:.-;, ari.^ on that baf^is ho 

roii''1 nr ciMnion. Kg a.-jnrr.od covtaln faoti' './ith roepect 
CO of th- p^tltloPer'n pv- a'ldlotlor, the 

oi- ho : , and tiv f.r-icr \n \;hLCh 


soi'TMrnii oisrp ICT roDRT nr.PonTitn', u.*. co')«THoyie 
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i. I. C'O'-Jnr: ITer ^ r£*.'. i'lj;cn revcv 

COP :'r.:r f;/-; rnfi Icl-po bha'o I ai?'. con/pontir aid he? He 
rejc’jcoi ‘'vi'--n on chab :^corc trif’ nev'^r '■roit with this 
, iC 'ino...''; '.;1 .;h o'c •v.tolrely ''1 ri*ci'rrrc Icirce. 

.: hi 'i-’t, i'.n'' h-: hec.n the 

h': .-v:;n u KrCJloivVit U-sis :'or an expert 

had laide. 

• ■'*'• • h .',0?.“ "joL' hiC' 

1 . ..{..1 ;ii.'.i\. Uej. 1 , the problem here, yov'r Honor, 
Is t’lnt ir i'.r. T,i!V',-rcie wae not a cra’foie vrltness on one 
Phiv,-y, wh' : oe nov? go belle”''-'' cn another j'oint 

vhlOi -el / ii,'!,.'>ocn''d. a;: the ra-a tlm--;? 

yo’r I-otjcr, o:? ce-'roe, is the trier of 
the itct’ and the P' lMon who ha.f to jndfre the crr-dlbillty 
or t/ieee ^.:tne^•ees, bvt at yo- have pointed out, there 
1:: p'-'rhapt, certain clrcvi..stantlal evl-’ence whloh r^iay aid 

t! 1C '• "> • ’ L' ** • 

I chink one raikicr I'-.'.porcant point, to be 13in 
r/i.ch, i..e !;h; t hr. I.i’•/err.:; -'rr-'-.ly aoeompani'-v-l the rollo-e 
to i.n<> :'.,aticn. ■il.e In It ia.l ir'e-ri ml ri at staternrnte 

I si'i^yoct to the Conrt, were nadr -ether early in the 
evr.r)!.n-. 'r!-..--y ..-er-; repoateci in tne conrrjo of rh-^ Q-and-A 

enr* ' ::!i‘ ‘ol liiv/’nn .'’■or'''Inr. 

■ liC" h '•ij''-i:;el r!'ir »,,) that ' Iffer- 

••,r>.jTMr«N p.s-f ICT COKTT rr»'OPT|.:Bs. > 1 .'.. courthouse 


-■M .• 
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109 


I 

17 i 

I 


2.t 


in:: Ini:-.'rr. .-ticn;: nan bn r-f; or i:;, thn laot rnr.s.ins 
v-:v..lo ji - '-on fni't;o .-rof^.c Ih: "Icorornly 

'’H- L.r! a ^x^v] wa- ab3 •: to c/t1,>:Cain his position 
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Petitioner's Exhibit I 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

-X 

UtllTED STATES OF AIIERICA ox rel, : 

AMERICO LLUVERAS, 

Relator, 71 Civ. 493 



-against- 

• 

ELP 

HON. J. EDWIN LaVALLEE, Superintendent, 
Clinton Correctional Facility, 

Dannemora, Nev; York, 

• 

• 

• 

STIPULATION 


Respondent, 

• 

• 

• 

-V 



IT IS HEREBY STIPULATED by and among the Relator, 
Amcrico Lluveras, through his counsel Pierre N. Leval, and 
the Respondent, through counsel, the Attorney General of 
the State of New York, as follows; 

1. On May 5, 1960 between 4:00 and 5:00 P.M., 
the petitioner, Amcrico Lluveras, surrendered himself to 
the police and v;as taken to the 24th Precinct station, 

2. Lluveras v/as held in confinement throughout the 
night at the police station (excepting a brief period when 

ho was taken by police to be exhibited to a v-zitness.) 
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3. Lluveras was questioned intermittently by the 
police throughout the night. The questioning was continued 
in the morning by Assistant District Attorney Sandler who, 
at about 8:00 A.M. took a formally transcribed Q and A over 
70 pages long which lasted for about one and one half hours. 

4. At no time from the moment of his confinement 
between 4:00 and 5:00 P.M. through the end of the Q and A 

at 9:30 A.M. the next morning did Lluveras have any opportunity 

to sleep. 

5. The police did not at any time during the night 
advise Lluveras of any right to remain silent, or to have 
counsel or v/arn him that his statements would be used against 
him. The Assistant District Attorney did not advise Lluveras 
of any rights during his preliminary questioning. At the 
start of the formal Q & A at 8:00 A.M. he advised Lluveras of 
his right to remain silent, which was the first and only 
warning Lluveras received as to any of his rights. 

6. Lluveras at the time was a narcotics addict. 

This fact v/as known to the police. He v/as described in an 
alarm issued shortly prior to his arrest as a heavy narcotics 
user. 

7. From the time of his confinement throughout the 
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night and the next morning, Lluveras received no drugs or 
medications. 

8. Lluveras's confession v;as introduced into 

evidence against him at his trial. 

9. The transcription of the Q & A (71 pages in 
length) has been lost, either by the District Attorney's 

office or the courts. 

- For the Respondent; 

Louis J. Lefkouitz, Attorney General 

By; 

Assistant Attorney General 
For the Relator; 


/s/ Robert S. Hammer 
Holdert S. llanuner. Esq. 



November 21, 1974 
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Opinion of the District Court 


E.P. CIV 98 OPIII 543 


UNITED STATES DISTRICT COURT 
SOUTIIEPal DISTRICT OF NEW YORK 


_X 

UNITED STATES OF AIIERICA ex rel. : 

AIIERICO LLUVERAS, 

Petitioner, 

-against- 

J. EDWIN LA VALLEE, Warden, Clinton 
Correctional Facility, • 

Respondent. : 


71 Civ. 493 
(ELP) 

#41954 
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APPEARANCES 


PIERRE N. LEVAL, ESQ. 

ROBERT COWEN, ESQ. 

One State Street Plaza 
New York, N.Y. 10004 

Attorneys for Petitioner 

HON. LOUIS J. LEFKOWITZ 

Attorney General, State of New York 

State Office Building 

80 Centre Street 

New York, N.Y. 10013 

Attorney for Respondent 

ROBERT IIAIUIER, ESQ. 

Of Counsel 
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Opinion 


PALMIERI, J. 

This is a petition for a writ of habeas corpus 
pursuant to 28 U.S.C. § 2254. Petitioner seeks to vacate 
his conviction on the ground that the confession received 
against him at trial v;as involuntary because obtained while 
he was undergoing narcotic withdrawal. For reasons herein¬ 
after stated the motion is granted, 

I. PRIOR PROCEEDINGS 

On Deceml>er 15, 1960, Americo Lluveras was con¬ 
victed after a jury trial in the Court of General Sessions 
of Hew York County of three counts of first degree robbery, 
and sentenced on March 1, 1961, to three concurrent sentences 
of 10 to 30 years in the State Prison. Lluveras served 

twelve years and is nov; on parole. 

The conviction was appealed unsuccessfully, P_eop_l_e 

V. Lluveras , 19 A.D.2d 525, 240 H.Y.S.2d 364 (1st Dep't 
1963), lea ve to appeal denied (July 9, 1963, Fuld, J.), 
reapplication denied (January 19, 1. .'5, Fuld J.), cert ^ 

denied, 380 U.S. 936 (1965). 

On Septeml^er 21, 1965, Lluveras, filed a petition 

lx- 
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in the supreme Court of New York County for a writ of coram 
nobis > alleging inter alia that his confession was inadmissible 
because obtained by coercion. After a Huntley hearing at 
which the State court refused to permit expert medical tes¬ 
timony on the effect of narcotic withdrawal upon the volun¬ 
tariness of a confession, the petition was denied in an 
opinion of June 22, 1966, Davidson, J., and an order entered 

to that effect on July 29, 1966. 

This order V 7 as also appealed unsuccessfully. 

Peo ple V. Lluveras , 31 A.D.2d 892, 299 N.Y.S.2d 100 (1st 
Dep't 1969), leave to app eal_c^nj£d (March 20, 1969, Fuld, C.J.), 
reap olication denied (June 19, 1969, Fuld, C.J.), cert, den^ 
390 U.S. 994 (1969) . 

Having exhausted his state remedies, Lluveras on 
February 4, 1971, filed a petition for a writ of habeas 
corpus in this court, alleging substantially the same claims 
set forth in the state coram nobi s proceeding. V7e dismissed 
the petition without a hearing in a memorandum endorsement 
filed June 2, 1971, United States ex re l . Lluveras v . La Valley, 
Pro Se 71 Civ. 493, on the ground that petitioner's charges 
that his confession was induced by force, threats and coercion. 
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that he was not advised of his right to remain silent, and 
that he was not advised of his right to counsel, had been 
fully and fairly considered at the Huntley hearing. 

An appeal was taken from this order to the Court of 
Appeals, which, on SeptenU^er 30, 1971, vacated the dismissal 
and directed the District Court "to conduct an evidentiary 
hearing on the issue of the voluntariness of Lluveras' con¬ 
fession. “ 

The sole point pressed at this hearing was that at 
the time he confessed petitioner was undergoing narcotic 
withdrawal so severe as to render his confession involuntary. 

II. STA'L’EMEHT OF FACTS 

On May 4, 1960, Lluveras became aware that detec¬ 
tives were looking for him at his home, v/hcreupon he went 
to the homo of friends and spent the night taking drugs. 
After breakfast on the morning of May 5, 1960, at about 
10:00 a.m., Lluveras telephoned his mother and learned that 
the police were still at his home, lie spoke to one of the 
officers and upon being told that he v/as wanted for ques¬ 
tioning said that ho v;ould go straight to the police station 
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himself. Instead, he returned to his friends and took a 
heroin injection at about noon. In the early afternoon 
Lluveras called the officers at his mother's house and ad¬ 
vised them that he v;as coming home. At about 3:00 p.m. he 
returned home, had a glass of milk and some cake or pie, 
and went with the officers to the police station, where he 
arrived at approximately 4:30 p.m. lie v/as not questioned 
immediately but remained in a waiting room for several hours, 
Lluveras testified that he began to feel edgy at 
about 5:00 p.m. and finally at about 6:30 p.m., feeling the 
effects of his noon heroin injection rapidly wearing off, 
asked if he might leave and return, his intention being to 
take another injection. He was not permitted to leave but 
was interrogated intermittently throughout the night until 
at 8:00 a.m. a seventy page formally transcribed "question 
and ansv/er" (hereinafter Q & A) statement, lasting an hour 
and a half, was taken by an Assistant District Attorney. 
Throughout the seventeen hours of confinement and interro¬ 
gation petitioner had no food, drugs or sleep. During this 
interrogation petitioner confessed to a large number of 
crimes, including apparently some he did not commit, infr ^. 


/ 
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His confession recorded in the Q & A was received against 
him at trial. At no time during the night did the police 
advise Lluveras of his right to remain silent or to have 
an attorney, nor did they warn him that his statements 
would be used against him. The Assistant District Attorney 
did not advise Lluveras of any rights during his preliminary 
questioning. At the start of the formal Q & A at 8:00 a.m. 
he advised Lluveras of his right to remain silent, v;hich 
was the first and only v/arning Lluveras received as to any 
of his rights. 

That Lluveras was a heavy user of narcotics was 
a fact knovm to tlie police, who included it in the alarm 
issued shortly prior to petitioner's arrest. At the time 
of this interrogation Lluveras had been deeply addicted to 
narcotics for approximately six years. He had been intro¬ 
duced to drugs as a young teenager and began to take heroin 
by intravenous injection at the age of sixteen. Petitioner 
was hospitalized for five months in 1956 after an arrest 
for heroin possession, and imprisoned for three years from 
1956 to 1959 and one month in 1959, but quickly returned to 
his habit after each release. At the time of this arrest 


\ 


I ^ 
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Lluveras was taking up to five heroin injections a day on 
a $25 - $40 a day habit. At the State coram nobi s hearing 
both arresting officers testified that they had observed 
during their interrogation that petitioner was experiencing 
withdrav/al, although they differed v/ith petitioner as to 
the severity of his symptoms. 


III. DISCUSSION 


At the threshold the parties are divided as to 


which side bears the burden of proof. We find that we need 
not resolve this issue, for even if the burden is cast upon 
petitioner, he has satisfied the "totality of the relevant 
circumstances" test by which the voluntariness of his 1960 
confession must be judged. Culombe v« Connecticut , 367 U.S. 
588, 606 {I960)> Davis v. North Carolina , 384 U.S, 737, 740 
(1966); United States ex rel. VJard v. Mancusi , 414 F. 2d 87, 
(2d Cir. 1969) 


This case presents a very close and difficult 
factual issue. At a distance of nearly fifteen years from 
the events in question we cannot say with certainty what 
occurred. Unfortunately, the seventy page Q & A taken the 
morning after the night of interrogation, which would help 
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us to gauge Lluveras' condition at the time he made the 
confession received against him at trials has been lost by 
the State and we are dependent upon the few brief excerpts 
from it quoted in the Huntley hearing transcript. Neverthe¬ 
less, the following picture emerges. 

On May 5, 1960, petitioner, a known addict, took 
his last injection of heroin at about noon. lie had break¬ 
fasted at about 9:30 a.m. and eaten a light snack at 3:00 p.m. 
lie arrived at the police station at about 4:30 p.m. and re¬ 
mained there until his interrogation began several hours 
later. Questioning continued intermittently throughout the 
night until 8:00 a.m. when a formal Q & A lasting an hour 
and a half \m 3 taken. During this entire period from 4:30 
p.m. to 9:30 a.m. Lluveras had no drugs, no food and no sleep. 
Seven hours elapsed uotv/een petitioner's last injection and 
the beginning of his questioning, at v/hich time the effects 
of that injection v/ere already v/earing off. Petitioner 
testified that during that night he underv/ent all the symptoms 
typically associated with narcotic withdrawal: jittery 
restlessness, yavming and twitching, running nose, v;atery 
eyes, cold chills, severe abdominal cramps, nausea, vomiting. 
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diarrhea and hot and cold sweats. 

Lluveras' testimony as to his physical symptoms 

was confirmed by the expert testimony of Dr. Milford Blackwell 
Dr. Blackwell, a psychiatrist presently associated with the 
State of New York, Department of Social Services, Office of 
Vocational Rehabilitation, has had ten years of wide ex¬ 
perience in the treatment of drug addiction, and was for 
eight years Clinical Instructor in Neurology at the New York 
University Medical College. Dr. Blackwell testified that 
he had taken petitioner's medical history and that there 
were needle tracks in his arms corroborating a long nistory 
of insertion of needles in his veins. The doctor stated 
that someone on a $30 a day habit v;ould begin to experience 
withdrawal v/ithin six or seven hours of his last injection 
and that the symptoms v/ould become progressively more 
debilitating as deprivation continued. It was his opinion 
that these symptoms conUjined with the element of fatigue 
during a period of prolonged interrogation would render a 
confession obtained under these circumstances involuntary, 
duo to the subject's desire to placate his questioners by 
saying v;hat was expected in order to got some relief and 
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end the interrogation. 

The Huntley hearing transcript and the Q & A 
quotations therein provide some corroboration for Dr. Black- 
v/ell's thesis. Lluveras testified that he was shown a list 
of crimes and confessed to them all» but v;as then told that 
some had occurred while he was incarcerated. He also at¬ 
tempted to confess to a murder which he did nfet commit. 

The State presses the fact that he ultimately did not con¬ 
fess to the murder as proof that his v/ill was not overborne. 
Hov/ever, it appears that Lluveras tried to confess but when 
he could not describe the place where the murder occurred 
or give any details, he finally said that he could not admit it. 

We find then, that the confession received against 
petitioner was given after he had been without sleep for 
twenty-four hours, without food for eighteen hours (having 
eaten only lightly before that), and without drugs for 
nearly twenty—one hours. Set against his prolonged confine¬ 
ment and questioning, Lluveras' v;eakenod condition frcm 
lack of food and sleep coupled with the pains of withdrawal 
which, given the depth and duration of his addiction cannot 
have been inconsiderable, persuade us that his confession 
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was not "the product of a rational intellect and from will,” 
Blackburn V. state of Alabama , 361 U.S. 199, 208 (1959), 
but rather the product of a "will. ..overborne," Reck v. Pa je, 
867 U.S. 433, 440 (1960), and therefore constitutionally 

inadmissible. 

In finding for petitioner we do not profess to 
underwrite his credibility on every issue, nor is it our 
intention to make light of the good faith of the police or 

their efforts in this case. 

We also do not intend to suggest parameters for 

future cases of this kind. Drug addicts are quite capable 
of giving reliable testimony, as this Court has had frequent 
occasion to observe. V7e are dealing here with a period of 
withdrawal and although many courts have recognized that the 
painful symptoms of withdrawal nay invalidate a confession 
obtained under their influence Mtlhere is no per ^ rule 
mandating that confessions made undei such circumstances are 
inadmissible." United Sta tes v. Arcediano, 371 F. Supp. 457, 
466 (1974). ron^-vrn Ortiz v. United State^ , 313 F.2d 450 
(9th Cir. 1963), cert, denied 376 U.S. 953 (1964); Unite £ 
States ex rcl. Sadler v. Com, of Pa., 306 F. Supp. 102 
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(D. Pa. 1969), affjd, 434 F.2d 997 (3d Cir. 1970); and 
nn-it-nd States v. Young , 355 F. Supp. 103 (1973), upholding 
statements made in the course of withdrawal, wi^ H P - - — 
States ex rel. Colli ns v. MaroneY , 287 F. Supp. 420, 422-23 
(E.D. Pa. 1968) wherein the confession of a heavy drug user 
made eighteen hours after his last injection was found not 
voluntary, and his eighteen year old conviction vacated. 
Implicit in the "totality of t’ relevant circumstances 
test of .oluntarincss, supra , is the requirement that each 
case be closely scrutinized and decided on its ov/n facts. 
Among the factors to be considered in assessing these facts 
are "the length, intensity and frequency of interrogation; 
[and] the existence of physical deprivation or mistreatment 
Drown V. United States , 356 F.2d 230, 232 (10th Cir. 
1966). In the present case it is the totality of the effects 
of lack of sleep, lack of sustenance, and mounting with¬ 
drawal pains coupled with a long confinement and interroga¬ 
tion v/hich compel our finding that petitioner's confession 
was not voluntary. 

The excellent representation of petitioner by 
appointed counsel is gratefully acknowledged. 

The petition is granted. It is so ordered. 


Dated: Nev; York, M.Y. 

February 25, 1975 


/s/ Edmund L. Pal mier! 
EUMUifU L. PALMIERI 

U. S. D. J. 
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footnotes 


1 . 


2 . 


The holdings of ^cobedo v. gges? 

(1964) and Miranda v. Arizona , 334 U.o. 436 ' 

are not ^nfroactive. JonnsolT v. New ’ 

719 (1966) , and therefore not relevant to the 1960 

confession hero in issue* 


If counsel for the petitioner seeks a more formal 
order, it should be submitted on notice. 


- 1 - 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 

_X 

UiilTED STATES OF AI'IERICA ex rel. * 

AMERICO LLUVERAS , 

Relator, 

! 

HON. J. EDVmJ LA VALLEE, Superintendent, 
Clinton Correctional Facility, • 

Dannemora, New York, 

• 

Respondent. 

_X 


ORDER 

75 Civ. 493 
ELP 


This proceeding have duly come on for a hearing on 
November 21, 1974 and due deliberation thereon having been had 
and the Court having rendered and filed its opinion; it is 


ORDERED AND ADJUDGED that the petition for a writ 
of habeas corpus herein be and the same is hereby granted, 
that the judgment of conviction upon a jury verdict for robbery 
in the first degree, three counts, of the former Court of 
General Session of New York County, dated March 1, 1961, be and 
the same is hereby vacated, and set aside, and that the Relator 
be and it is hereby directed that he be discharged from the 
custody of the New York State Division of Parole Unless retried 
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in Supreme Court, New York County on Indictment No. 4546/1960 
within sixty (60) days hereof; and it is 

ORDERED, that if a timely notice of appeal is filed 
on behalf of respondent, this order and judgment of the Court 
herein shall be stayed pending determination thereof. 

Dated; New York, New York 
March 21, 1975 

/s/ EDMUND L. PALMIERI . 

U. S. D. J. 
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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEVJ YORK 


X 


UI^ITED STATES OF ATIERICA ex rel. : 

A^4ERICO LLUVERAS, 71 Civ. 493 ELP 

Petitioner, 

; NOTICE OF APPEAL 

HON. J. EDWIN LA VALLEE, Superintendent, 

Clinton Correctional Facility, etc, : 

Respondent. : 

_X 


NOTICE IS ilERI’BY GIVEN that the Respondent hereby 
appeals to the United States Court of Appeals for the Second 
Circuit from the final order entered herein on March 21, 1975. 


This appeal is taken pursuant to 28 U.S.C. § 1291. 


Dated; New York, New York 
April 21, 1975 


Yours, etc., 

LOUIS J. LEFKOWITZ 
Attorney General of the 
State of Nev/ York 
By 


ROBERT S. HAMTIER 
Assistant Attorney General 
Attorney for Respondent 
Office & P.O. Address 
Two World Trade Center 
Nev/ York, Nev; York 10047 
Tel. No. 488-3394 

TO; ROBERT N. COV/EN, ESQ. 

Attorney for Petitioner 

c/o Cleary, Gottlieb, Steen £ Ilanilton 

One State Street Plaza 

New York, New York 10004 
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j|STATE OF NEW YORK ) 

I: COUNTY OF NEW YORK ) 

I' 

ROBERT S. HAMMER 

says that he is an / in the office of the Attorney 

General of the State of New York, attorney for appellant 

herein, on the 13 th day of June , 197 5, he served 

the annexed upon the following named person : 

ROBERT N. COWEN, ESQ. 

Attorney for Appellee 
c/o Cleary Gottlieb Steen &• Hamilton 
One Sttte Street Plaza 
New York, N.Y. lOOOlj 


j[Attorney in the within entitled appeal by depositing 

a true and correct copy thereof, properly enclosed in a post- 
Ipaid wrapper, in a post-office box regularly maintained by the 
Government of the United S^~tes at Two World Trade Center, 
iNew York, New York 10047, directed to said Attorney at the 
Ijaddress within the State designated by him 


purpose. 






jBworn to before me this 
! 13 tt^ay of June , 197 5 

Assistant Attorney Gener^ 
of the State of New York 


ROBERT S. HAMMER 













